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Introduction: The Film Crash lllustrates the Intersection Between Fourth Amendment Intrusions
and Rape

Consent is a concept of particular concern both to rape law and to search and seizure. Both areas
of law explicily use the word consent. In most jurisdictions, if an adult voluntarily consents to

sexual conduct, then there is no rape. For Fourth Amendment rules on search and seizure,

consent constitutes an exception to the warrant and probable cause requiféiNdhts.

Ordinarily, the Fourth Amendment forbids police from invading personal privacy without a

reasorto believe that the individual had committed, was committing, or was about to commit a
criminal offense[FN5] However, if a person voluntarily consents to be stopped or searched, the
police need neither a warrant nor a legitimate basis for the intr(islg6] The consent doctrine
Aamounts to a citizen's s UFN7]dmedasentexteptmm expec
rests on the theory that Apeople should be fr
[FN8]

Scholars have condemned the Fourth Amendment consent doctrine for over a decade to little or
no effect[FN9] In this Article, | argue that we should learn from the feminist scholarship on the
meaning of nonconsent within rape in order to truly recognize the deficiengearich and

seizure doctrine. While victims of datape continue to face obstacles in prosecuting their
aggressors, and rape prosecutions are often difficult when coercion is subtle, feminist scholarship
has netted improvements. Thanks to feminist ¢siti¢ in theory at least, the law protects

autonomy and choices within the sexual sphere. Borrowing from rape law and from feminist
theory about rape sheds light on how law can corrupt the concept of consent by ignoring how
subtle forms of coercive behavioan overcome a victim's resistance and by treating a victim's
acquiescence to power as if the victim desires the intru$dii0]

The film CrasHFN11]illustrates the interconnection betweerisd and nonsexual autonomy

within the context of police power. Crash, a film that won the Oscar for Best Picture in 2005,
brings strangers ficrashingo together in Los A
scenes, including one where a racibite/ police officer conducts a traffic stop and then decides

to humiliate the driver and passendeéi12] Terrence Howard plays the driver, a black man

coming home at night with his lightskinned wife, played by Thandie Newton. The couple

appear welbff, drive a nice S.U.V. and are wearing cocktail attire. The scene is filled with the
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usual tensionve expect when police exercise their power to investigate crime, but the tension
escalates quickly when the passenger is not sufficiently submissive. During the traffic stop, the
primary officer, played by Matt Dillon, orders the driver out of the caterAdnother officer

conducts a padown of the driver and finds no weapons, the primary officer orders the passenger
out of the vehicle and has her stand next to the car fordopat.

The aggressive white officer then begins to touch the passengee, starstls with her hands on

the hood of the van dressed in a shimmering dress and heels, idavpathat travels down her

leg and then moves up under her dress. Viewers understand that the officer uses his hand to
penetrate her. This scene brings togethe law of rape with the law of search and seizure. Long
before the humiliation could be classified as a sexual assault, the officer's actions should also be
understood as nonconsensual in the Fourth Amendment sense. It is both a nonconsensual search
anda rape[FN13] This disturbing scene illustrates the problem in divorcing the concept of
consentithin search and seizure from the concept of consent within rape law, for in both
instances the focus should be on the alleged victim and what she wants or does not want done to
her.

Newton's character in Crash is not subtle in rejecting the officegads. Inebriated and

angry, she tells the officer to get his hands off of her even when he starts to take her out of the
car. In fact, it is the passenger's resistance that arguably causes the officer to treat her as badly as
he does. Her refusal to sulimombines with the officer's desire to dominate to create an ugly
powerplay. Finally, she submits, standing there quietly while the officer finishes his search and
continues to touch her in a way that becomes explicitly sexual, although the sexual dynamic
existed throughout the entire stop and frisk.

In contrast to Newton's portrayal of the resistant, inebriated passenger, the husband is extremely
submissive. He says nothing while the officer violates his wife, even though the officer looks at

the husbanth a way that suggests that the husband possesses the power to withhold consent.
Viewers understand that the husband's silent acquiescence is not because the husband wishes the
officer to continue. Even though the officer pretends to give him the powtsgdhe abuse, in

fact, the husband is humiliated by his actual powerlessness, and the officer intends this
humiliation.[FN14] When the officer asks for an apology, the husband apologizes and begs the
officer politely to allow them to leave.

The racial aspect of the stop, search and assault in Crash are obvious in a way that is hardly
typical of thenuances and unconscious nature of most contemporary police proRINIH]

The officer played byillon is portrayed as an outspoken racist who is motivated by sexual
domination when he realizes a white or lightnned black female passenger just performed oral
sex on a darxskinned AfricarAmerican male drive[fFN16] He wants to teach both the
passenger and her husband that he, a white cop, has the [FdN1&1. Although there is a

second white officer at the scene, he appears ambivalent and less intimidating than the racist
officer. Laterin the film, the racist police officer demonstrates his bravery, redeeming himself to
some viewers as a good cop despite his subjugation of the husband and wife in the scene
described.

Police have a great deal of discretion within traffic stfipN18] In Crash, police witnessed the
couple commit the crime of reckless endangerment. Prosecutors andalaftorneys will
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recognize that this criminal act provided the officer with the necessary justification to stop the

car and detain the passeng@iN19] Since the officer had probable cause to believe they were
committing a crime, even if was only a minor offense, he had the right to arrest the occupants if
he chose. Had the officer chosen to drtles couple, he would be permitted to search their

bodies incident to arrest, although a female officer or warden is generally mandated for the task
of searching femalef=N20] In some jurisdictions, strip searches are performed before the
suspects are placed in a cfiN21] Rather than arresting the couple, the officer used his

discretion to allow the couple to leave without any citation at all, once he secured their
cooperation and completalgugation. A court determining whether there was coercion by

police might consider that these officers had probable cause to arrest but exercised their
discretion in favor of the suspects. A court determining whether these officers overstepped the
boundsof the Fourth Amendment might not consider the officer's racist purpose because the
Supreme Court has shielded police from such inquiries during suppression h¢aN2gs$ If

officers have probable cause to stop and arrest, it is irrelevant to the Fourth Amendment whether
the officer exercised his power based on racist or sexist motivations. Imuohetey whether a

person was coerced to consent, the cases ignore the power of the police to arrest, acknowledging
the coercive nature of this power only when the officer articulates a threat of arrest during a
request for search consent. The police offineCrash never explicitly threatens the couple with
arrest, although the officer informs them at one point that he withessed them commit the crime of
reckless endangerment. In Crash, the threat is more amorphous than a specific threat of arrest or
physichk retaliation but equally ominous. MAThey
unsuccessfully tries to justify to his wife why he stayed silent and tacitly permitted the officer to
continue raping her. The guns were holstered and the threat is ¥aguis in most encounters

with the police. At no point do the officers pull out their guns or use excessive[feN23] As

the cases discussed in this article will illustrate, a holstered gun is not considered coercive.
[FN24] The fact that officers did not draw their guns or specifically threaten arrest or retaliation
would be salient evidence that the husband and wife were free to decide how much police
intrusion they wantedFN25]

For those who might protest that sexual assault is a grave invasion of privacy and are insulted at
the canparison of a mere pabwn with rape, the Crash scene reminds viewers that the exertion
of sexual or racial dominance comes in many forms and is hardly confined to the sexual act.
[FN26] Just as the passenger in Crash did not want to be touched in a sexual manner by the
police officer, she also did not want to be touched for a search. However, beicthese/ay the

law defines consent in the context of search and seizure law as opposed to rape law, courts could
come up with different results regarding the passenger's consent to be searched versus her
consent to be touched sexually. The film raisestimes about the sense of analyzing consent
differently for sexual versus nonsexual touching. In the context of the film, there was one
continuous encounter so viewers may graphically see that it makes little sense to erect physical
boundaries on the bodgarking where an individual's autonomy begins and ends. There was a
pejorative, leering aspect to the whole frisk in Crash overlaid with racial meaning. The search's
intrusiveness did not suddenly begin at the time the officer's hand went up her skirt.

This article does not suggest that police officers typically behave like sexually aggressive men or
like the racist officer in Crash. Instead, the Crash analogy helps readers to appreciate the
intrusiveness and fear sometimes generated by ordinary policenées) whether they be
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traffic stops or seizures motivated by a quest for drugs. Overall, this scene in Crash provides a
perfect intersection of Fourth Amendment and sexual assault law. In particular, the film
illustrates how questions of consent versusnsission to authority might occur in both contexts.

In one context, police exert power over individuals to get them to submit to a stop and search. In
the second context, police exert power to obtain submission to sexual advances. Ultimately, the
Crash sene serves to help readers reevaluate coercion in situations where police officers employ
the usual force permissible in obtaining cooperation from suspects who, although they
subjectively wish to withhold consent, can only guess at the ramificationsistaree or

refusal.

Onewelk nown exampl e of an iseaichteokplacean aldDoug nsens ual
Enforment Agency office in an airport. Sylvia Mendenhall was 22 year$-bl&7] at the time

that she was approached in an airport by experienced and highly skilled DEA He)¢28],

escorted to an office, where she waited for a female officer to bring her to a private office to

conduct a strigsearch[FN29] Mendenhall then removed her own clothing, including

Aunder g dANBOEImruling.that Mendenhall's decision to accompany the officers to the

room and take off her clothes was consensual, the Supreme Court either faitesptevigat the

event would have felt like to this young woman or, more likely, the Court defined consent in a
counteri nt ui ti ve manner. The Court considered but
have felt unusuall y tuhsree astheen efddwabsy 2 2h ey eod rfsi coelrc
graduated from high school , anlFN3}ynstecadhthdNegr o a
Court focused on her submissive behavior, the
unequivocally indicated her consent to the se
had a pl ane assareddbyathe pdiice ofiicer that there would be no problem if

not hing were turned up b y[FN32]Whileteegpoliccin, she beg
Mendenhall appear to have efficiently performed the job for which they were-mtettepting

drugs- the case illustrates how the current consent doctrine implicates privacy and autonomy.

Even my@&@ Tferi sk, which the Court descr4ibes as |
down for weapons, may include a male officer

t e st i[FOl33HeNncea) even where officers are motivated by the laudable desire to gather

evidence and prosecute crime, the individual who is stopped and searched|res} stil

powerless, physically invaded by the unwanted attention, and fearful of further loss of liberty or
violence.

It is difficult to overstate the importance of the consent doctrine in regulating the balance of

power between police and citizens. The axtrerlming majority of searches do not involve
warrants[FN34] By some estimates, over 90% of waittass searches are based upon the

consent exceptiofFN35] As a practical matter, the consentttme has supplanted the written

Fourth Amendment for police encounters outside the home. Because consent bypasses the usual
Fourth Amendment rules that require sufficient reasons for police to exercise power over
civilians, the consent doctrine does &l eun around the Constitution's careful balancing of
individual autonomy against state power.

It may seem odd to readers to compare the aut
Aguiltyo suspect. Yet this i s fpheyeserecoacedy t he p
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into unwanted sex were accepted as deserving of legal protections, the law failed to reflect the
actual experiences of victims of datge. Feminist scholarship has been instrumental in starting
to change this. There is no similar bodysoholarship designed to humanize the victims of
nonconsensual search and seizures, with the exception of some recent scholarship on race and
criminal justice [FN36] The public tends to view the victims of police searches as unworthy of
the fAvictimo | abel because they were caught w
do for victims ofsearches what feminists have done for victims of unwanted sexual touching.
Certainly there are differences between rape and police searches, many too obvious to mention,
but these differences do not require the law to treat like elements as unalikerd@®yitgifrom

rape law, readers must grapple with the antipathy they might normally accord to victims of
Fourth Amendment violations and consider how this response skews logic and fairness.

This article seeks a return to an earlier understanding of Fourémément protections, when

most searches were based on probable cause to believe that there was evidence of a crime.
[FN37] The law should acknowledge the type and scope of violation caused by police intrusions,
and thereby rediscover autonomy as a guiding principle in determining whether a person has
consented to an invasion of his or her privacy.

Thefollowing section, Section I, lays out consent as an important element within rape law. |
show that feminism has had some success in de
will o of the person all egedl y subjedijemaquryed t o wun

Section Il turns to consent within search and seizure. Part A lays out the developments in consent
searches from the 1973 seminal case of Schneckloth v. BustgfaNB®] to the 2002 case of

United States v. DraytofiEN39] This part explores what the Court means by voluntary consent

and coercion. Part B focuses on the Supreme Court's creation of the reasonable innocent person
standard to determine whether there was conserst td$t is cynical in that, by design, it

excludes the perceptions of the individual suspects who claim violations of their rights.

Section Il examines the scholarly work on consent searches, including the work of Tracey

Maclin, Janice Nadler, Margaret Raond, and Ric Simmons, and on police conduct generally,
including Devon Carbado and Frank Rudy Cooper. These scholars establish that people usually
submit to police, not because they wish to be searched, but for a variety of other reasons, such as
ignorarce of their rights and fear of the consequences of failing to submit. Part B considers how
the arrest of Professor Gates sheds light on consensual searches. Part C argues that requiring
police to obtain waivers will not cure the coercive nature of conaéassarches and seizures.

Section IV claims that the current state of law is Orwellian and the rape analogy is needed to
prevent the word fAiconsento from being intent.i
power.

Section V illustrates the paralldlsat exist in current rape doctrine. | consider the writings of

three influential feminist theorists: Catharine MacKinnon, Susan Estrich and Anne Coughlin.
Much of their critique of rape law translates into the realm of search and seizure. They point out
that the law is problematic because it: (1) focuses on the force used by the aggressor and fails to
focus on the victim's point of view; (2) imagines real rape as something distinct from the more
typical way that women are coerced into sexual intimacyfo{8ets about the subordination of
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women to men in society when the law constructs the meaning of consent; and (4) views victims
of consensual sex as guilty, thus shaping the definitions and requirements of rape. In this section,
| illustrate the parallalthat exist to current consensual search doctrine.

Section VI considers the results of importing feminist theory into the Fourth Amendment. In Part
A, | adopt a victim perspective that centers on subjects of unlawful searches. In Part B, | argue
that autmomy is the Fourth Amendment's primary goal and that it should also be the primary
goal behind interpreting consensual searches. This is similar to how rape was redefined as a
mechanism for protecting the privacy rights of women.

I. Overview of the Law of Consent within Rape Law

Feminism has much to say about distinguishing coercion from consent in the context of rape law.
In this section, | simply provide a thumbnail sketch of how the element of consent interacts with
the other elements within rape lawvdive the reader a basis to make comparisons to rape law as
the article turns to the case law on consensual searches in the following section. Then, in Section
V, I lay out the work of three respected feminist scholars. That section explores theisiasight
discusses their relevance to the consensual search doctrine.

Many of the terms in Fourth Amendment consent jurisprudence are the same as in rape law,
especially the phrases fAvoluntary consento an
of interrelated elements for rape law that traditionally require a prosecutor to prove that the

sexual contact was without consent, against the will of the complainant, and accomplished with

force or threat of forcdFN40] In many cases defendants claim that there was sexual activity but

it was consensual. Whether or not consent is raised by the defenbarden remains on the

government to prove beyond a reasonable doubt that the alleged victim did not consent to the
sexual contact.

Feminists argued that rape law's purpose should be protection of female autonomy and self
determination[FN41] Common law rape, they argued, protected men's interest in women as
property and also guarded rules of ¢hgs[FN42] By disregarding the power imbalance
between aggressors and their victims and disdaggusubtle forms of threatening behavior, the
law allowed men to use coercive means to obtain unwanted sex.

Two common law doctrines interfered with the subjective definition of consent. First, courts
interpreted the element of force to require that the overpower the woman or threaten her

with death or physical injury. If a woman submitted to subtle forms of coercion, the law would
view her submission as consent. Second, common law courts required rape victims to resist
unwel come adv an dN43]Hvenbeforelihe aduentmofdesninist rape

scholarship, common law resistance had mutatisda requirement that the victims resist to

some degreg¢FN44] Still, judges who decided thate victim submitted too readily would rule

that the sex was consensual. Both doctrines contradicted the notion that women should choose
when to have sexual relations and should choose their partners.
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According to feminist critiques, traditional force amdistance requirements created a paradox
where a woman could have intercourse against her will, but in the eyes of the law, she was not
raped. Many feminist scholars sought to eradicate the force and resistance requirements
altogether, some arguing thaethreflected antiquated notions of patriarchal dominance and

others offering social science statistics to prove that victims who resisted were more likely to be
hurt. [FN45] Recognizing that force is an element of rape, scholars sought a reduced requirement
that mimicked typical modern robbery statutes where any force against a person turns larceny
into robbery[FN46] Similarly, feminists sought to expand what constituted coercion beyond
articulaed threats of physical bodily injury.

Feminist scholarship has netted some successes. Nonconsent, the opposite of consent, is often
defined within rape | aw [ENA7]IM Blgridai juriestare howe wi | |

given the following definition of consent: fAC
consent and does not include amat submission. Consent does not mean the failure by the
all eged victim to off er [FNM8]Fhisanstruction eossciauslya nc e t

jettisons vestiges of the time when victims had to physically resist their attackers. The instruction
also articulates that submission to coercion is not consent, although it does not define.coercion
[FN49] Essentially, the jury is asked to determine the alleged victim's subjective state pf mind
although the jury is expected to make this determination based on some manifestation of
nonconsent, such as a verbal Aino, 0 unless the
coercion. As for the requirement of force, some states now inform juroth¢hgovernment

need not prove any force beyond that necessary to accomplish the sexual J&NISe]f.

One case that typifies the modern trend is Rusk v. $EM®&1] in which a jury conviad a man

of rape and the highest court in Maryland affirmed the conviction. Rusk was a date rape situation
where the woman engaged in sexual intercourse without any explicit threat of bodily harm. After

the woman drove her date home, he took her keys mwited her upstairs. She testified that she
followed Rusk upstairs to his room and later undressed because she was afraid of the look in his
eyes and of what he might do if she resisfeN52] The intermediate appeals court, following

precedent, reversed the conviction because the victim did not resist, and therefore there could be

no force exertetb overcome her resistan¢EN53] Nor could the intermediate court find the

alternative means@r oof , namely, fAa reasonabl e fear tha
her. o This case illustrates how traditional r
giving precedence to objective questions such as whether her fear was reasustable of

crediting the victim's perspective, the court turned the question of consent into a normative

guestion about the quantity and quality of force used by the aggressor. In reinstating Rusk's rape
conviction and holding that resistance is no lorageelement of the crime, Maryland's highest

court wrote that fithe terms Oagainst the wil!/|
|l aw of rape. o Although the opinion was writte
feminist scholarship atted to change the law quite early in some jurisdictigiié54]

The longstanding effort to trasform the law of rape has yielded mixed results, but feminists can
claim success in redefining the purpose behind contemporary rape law. Most jurisdictions now
recognize individual autonomy as the purpose of prohibiting sexual a$salH8] This shift in
purpose was one of the primary accomplishments of the rape critique. Once courts made this
shiftin perspective, rape doctrine could be analyzed against this goal. Connected to this
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endeavor, most feminist scholars, including Susan Estrich and Catharine MacKinnon, strived to
construct consent as a subjective inquiry. Under this view, sex that is tedvisin

nonconsensual, and nonconsensual sex is [fealdé6] Although there is still much to

accomplish, the insights of feminist scholars changed the law in many jurisdictions to make it
easier to prove nonconsent for rape and other forms of sexual g$3d5it] While sexual

assault prosecutions continue to face barriers in many instances where consent is raised as a
defense, these barriers are not predicated on a lack of feminist understdmpaingronor a lack

of theoretical comprehension.

It is time to inject this scholarship into the debate over the meaning of consent in the context of
the Fourth Amendment rules of search and seizure. While rape law has benefited from feminist
scholarship, ansensual search law continues to operate in a system that is arguably less
protective of individual choice than traditional rape law ever was. Bringing together the law on
consensual sex and consensual search should make both more responsive to lesfaigio

of threats and control. A robust definition of consent would protect autonomy in both contexts.

[l. Consent within Search and Seizure Law

A . Definitions of fiConsent, 0 AVoluntariness, O

The Supreme Coufbund-or createera consent exception to the Fourth Amendment in a 1973

case called Schneckloth v. Bustamoif@&\58] There the Court made voluntariness the

touchstone of the consent exception, allowing searches where the government proves that the
consent was fAnot the result of duress or coer
circumstancegFN59]

On the surface, looking at the choice of language, the criteria for consensual searcgs mirr

rape | aw. Both search and seizure and rape | a
[FN60] Both Schneckloth and rape law view the totality of the circumstances in determining

whether there was consent. More importantly, in both corieesgarch and consefur-sex,

consent fAdoes not i MFENBLlIMBuMpeoveNortheCdrolisdENS2ha s s i o n .
case that predates Schneckloth, the Supreme C
the consent was, in fact, freely and voluntarily given . . . by showing no naradtguiescence

to a cl ai m o f[FN63 AsfSchheckioth tidhnotrrépudigte Bumperea@an read

the concept of coercion to include the notion that acquiescence to a claim of lawful authority

would constitute coercion. Hence, from the language used by the Court it would appear that
Schneckloth's concept of nonconsent was similar to tltauertered in rape laii=N64] Yet,

search law has not looked to rape law in giving meaning ttethes nonconsent, voluntary

consent, coercion, or acquiescence. Within the Fourth Amendment consent exception, the words

are not given the meaning they are within contemporary rape statutes.

For several reasons, one might expect that it would be eagievt® nonconsent within search
law than in rape law. For one, someone accused of rape faces the stigma of conviction and
imprisonment. In contrast, if a court decides that a search was accomplished without consent and
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violated the Fourth Amendment, the @emnce is simply excluded from the trial of the victim of

the illegal search. Police are not subject to sanction based on a motion to suppress. Although
individuals may bring civil suits, they are rare relative to the number of suppression motions and
are rot the focus of this articl¢FN65]

Another reason one might expect that it would be easiepte pronconsent within search law is

that the burden of proof is lighter in consent searches. In rape, the law assumes consent. The jury
must decide if the testimony proves the contrary beyond a reasonable doubt, a high standard. In
contrast, the recipiemf an illegal warrantless search has no burden of proof, at least in theory.
Trial judges are supposed to assume at the start of the hearing that there was no consent. This is
in addition to the fact that, unlike rape, Fourth Amendment consent law hasca®f

resistance elements.

Nevertheless, rape law, for all its continued problems, arguably provides better protection against
unwanted intrusion than consedntsearch doctrine. Schneckloth involved a traffic stop where

the police asked everyone in tter for identification, asked everyone to step out of and away

from car, and t hen r ec ¢rN86The Coarttaccepeathedindingg s ear
of the trial judge that there was voluntary c
arresto before the search and that, according
t i m@ENG&Y]8y noting that no one was explicitly threatened with arrest, the Court suggested

that a threat of arrest could constitute coercion, the opposite of consent. But by refusing to

recognize that the threat of arrest exists where a police officer is congenial, the Court overlooks
power differentials between the players. For example, inltheCrash, the police officer

becomes very polite once the resistance ceases and he can quietly rape the passenger.

One way to interpret Schneckloth's focus on congeniality is that it creates a de facto force
requirement. If officers fail to use actual ¢eror threat of force to prove nonconsent, consent

will be presumed from mere cooperation. Importing Schneckloth into a sexual assault context,
how would a judge analyze a situation where a man admits he detained a woman for twenty
minutes against her wijlbut testified that it was all congenial when he asked her for sex? While
a common law judge might rule that the man must be acquitted because the force requirement
was not met, one would hope that a modern judge would rule in favor of the victim.

The significance of congeniality becoming the standard for whether there was voluntary consent
can be gleaned from discussions of rape | aw.
woman over the head to gain sex even though most rapes are much btlerd=sminists

criticized rape law because it only recognized obvious forms of force, such as physical violence

or use of a weapon, and ignored subtle forms of coergtidi68] Like traditional rape law, the

consems ear ch doctrine i magines dreal nonconsent o
someone's head. Although the officers in Schnecltatisputably used force in the

constitutional sense when they stopped the car and detained the passengers, this force was
insufficient to overcome the officer's testimony that he obtained consent in a congenial manner.

In this way, the Supreme Court haafted a physical force requirement onto consent searches
reminiscent of early rape law. Schneckloth's reasoning is also reminiscent of rape's common law
resi stance prong. Finding no coercion because
that thee was no coercion because a woman, stopped by an armed individual and detained for a
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while, did not fight against her abuser. If a victim of a police stop argues or resists in any way,
the atmosphere will not be congenial. It is complete capitulationthodty that produces the
congenial effect.

The explicit holding in Schneckloth is that officers have no obligation to inform a civilian that

she has a right to withhold consent, declining to treat waiver of Fourth Amendment rights as
analogous to waivingial rights.[FN69] A person's subjective knowledge of whether she could

say no to an officer'ssguest was germane but not determir{&s70] Even though the Court is
disinclined to use the wdr i w a [FN7&] people who agree to police searches are still

waiving their constitutional rigis. [FN72] Schneckloth simply created a category of waivers for

which people need not know theyweaa right to refuse. After all, when the motorist in
Schneckloth agreed to the search, he relinqui
to be free from the intrusion, even if he did not know he was doif§NG3]

Schneckloth is at war with itself. The language of Schneckloth suggests that courts should give

full credence to an individlia subjective experience at the time that cooperation was sought.

Even the word Aconsento implies that civilian
absent a desire to welcome the intrusion. Reading the words, one would expect that cansent is
subjective inquiry, that an implied threat of arrest could constitute coercion, and that civilians

would not be expected to prove resistance as a predicate to establishing lack of consent. But
applying these phrases is a different matter. On the sutfecease defined conseotsearch in

' ine with consent doctrine in rape | aw, hol di
coercion, express or impliedo based on all th
voluntary and voluntarirss is defined as being free from coercion. However, the way the Court
analyzed the facts in order to uphold the consent search is reminiscent of traditional rape cases
where courts used to find consent as a matter of law because the force was instafficient

overcome the will of the victinfFN74] The Schneckloth Court's reasoning disregards the
unequéarelationship between officer and civilian in determining whether there was consent.

In its defense, the Schneckloth case was decided in 1973, when the second wave of feminism had
just begun to demand justice in rape cases, but before women entereddalnrsgreater

numbers and created change in rape law. As feminism brought about a change in the concept of
consent in rape law to make it more understanding of the person without power, the change in
consent doctrine under the Fourth Amendment wentdofposite direction. While sexual

assault law began to credit the subjective understanding of the person claiming she did not
consent, Fourth Amendment law began eliminating the subjective inquiry almost entirely.

B. The Reasonable Innocent Person Test

In 2002, the Supreme Court issued a decision that served to divorce the consensual search
exception from the question of whether the intrusion was against the will of the person searched.
In United States v. Draytoff-N75] police officers boarded a bus for drug interdiction, searched
everyone's luggage, and frisked the two defendants who later sowgippress the evidence

found on them. The Court upheld the-frigks based on the defendants' supposed consent,
although, as this section makes clear, the individuals in question clearly had no wish to be patted
down or searchedEFN76]
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The two defendants in Drayton were traveling on an interstate bus with a large quantity of drugs
taped to their tlghs.[FN77] The men had gone to some lengths to intentionally conceal their

illegal goods; it is dficult to imagine any set of circumstances where the men would wish to

have police pat them down or search their perfgéi78] Three officers boarded the bus at a

stop, and two of them Awent to the rearo of t
with one of them speaking t o[FNVY2 $he pohcgafices , t he
began his fAconsensual 06 encounter with the def
theTallahassee Police Department. We're conducting bus interdiction [sic], attempting to deter
drugs and il l egal weapons being transported o
[FN8OJAf t er obtaining ficonsento to search the ba
received fAconsento for pol i ce 'stesticohyewhénthei s pe
of ficer asked defendant Brown, fADo you mind i
replied ASure, 0 and then showed his supposed
Afopening up his | acket . abtrestad, deferdanBDragtonrsupposedly s e a r
indicated his consent to undergo the same f at
check you?6 Drayton responded by Iifting his
police to pat him down, finthe drugs, and arrest him also. Feminists would say this was

submission, not consent.

The reasoning in Drayton revisits Schneckl oth
Court upheld the trial judge's factual determination that the two men valyetansented,

reasoning in part that since the officers fdi
[FN8l]land t here was fino threat, no command, not
was ample reason to conclude that nt[RNBR]le was
As the dissent in Drayton succinctly stated,

need t dFN8hout . 0

Whil e Estrich used the expression fAreal rapeo
weapon jumping out of the bush@sN84] the Court here creates an expectation of coercive
police behaviorpalhiace lcedradilomadl| Afdieméct t hr

search is recognized as coercive, just as traditional rape courts viewed threats of physical harm as
coercive. It makes no sense for the Drayton Court to separate out situations where police
specfically threaten arrest from other encounters where the threat of arrest is unspoken. Anyone
in Drayton's position would have reasonably feared arrest or physical force as a consequence of
failing to cooperate with the interdictiofi=N85] Real coercion, the Court suggests, would be a

loud and abusive police officer. Anything less than that is conakngnless the force is deemed
adequate to overcome his resistance, the search victim must resist the advances of the officer.
Unless the officer used the kind of physical force that offends the Court, the coercive

environment will be ignored and the evide seized will not be suppressed, even when the

civilian's submission is against the wishes of the person searched. Once again the Drayton Court
used the words Avoluntary consent, o0 but by an
resistance requiremes are imposed upon those who challenge the government's position that

they consented to a search.

Drayton's legal definition of consent is more cynical than Schneckloth's. By the time of Drayton,
the consent doctrine gradually mutated from an approashhneckloth that combined
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subjective with objective components, into a purely objective[tedB6] Drayton built on prior
consent cases in which the Court similarly ignored the subjective aspect of the -ttty
circumstances test and focused on whether the police behavior was objectively reasonable.
[FN87] The majority in Drayton did not purport to change the law of consent and merely held
that police do not need to inform passengers loaszaof their right to refuse consent in order for
consent to be valid.

In Florida v. Bostick[FN88] decided shortly before Drayton, the Supreme Court announced that

a Areasonable persono test presupposes an inn
convincingly that Ano reasonabl e person woul d
shek n o ws ¢ o n t[BN89%] Fo prevent gisinabdefendants generally from defeating the
governmat's claim of consent, the Court embraced the imaginary innocent person.

Even within Bostick's short majority opinion, the innocent person test created an internal
contradiction. The majority wrote that the fig
remand i s whether Bostick c¢ hdFNeO]Yetpthiscannotiet t he
true, for elsewhere the Court implicitly acknowledged that Bostick (who had drugs) did not wish

to be searched=N91] Instead, the Court explained that it will not consider whether someone

who had drugs consented; the question is whether an imaginary reasonable innocent person

would consent. Imaginary innocent persons might consent to show the pelidead no drugs

and an i maginary innocent person might be mot
must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonalt@¢ent] person that the person was not free

to decline the officers'’ r e q FNg2iIfsatrialjudget her wi s
determined on remand that an imaginary reasonable innocent person would have consented, then
Bostick would have consented as a matter of law, even though the Court knew he did not
subjectively choose to consentth® search.

This Areasonable innocent person testo was in
the Court held that the bus passengers were not simply obeying a command, but were voluntarily
consenting when they allowed the officer to searclptaee on their bodies where they had

carefully secreted drugs. Objectively, there must have been some kind of authority

communicated to drug smuggler Drayton to cause him to raise his hands for a search of his

person when he certainly knew this would daishhopes for future profits and land him behind

bars. This must have been a submission to authority rather than any voluntary agreement.

Creating a mythical innocent person, the Court imagines that this innocent person would be
motivated by a desire teelp the police protect safety and would therefore freely and voluntarily

give up any right to privacy he possesses. Writing for a {heeson dissent, Justice Souter wrote

there i s fAan air of wunreality abaocenttogedichesCour t
of their luggage to Oenhanc[e] thei[fN93wn saf e
The Areasonable innocent personodo i s even wors

archetype excludes the very people whose consent is at issue. Drayton's perspective is ignored
because he allegedly possessed drugs. In the Cows$'satlydefendants before the courts
arguing motions to suppress are guilty (or at
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person test will never include the perspective of the person standing before th¢RDI4}In
this way, the innocent person test signals the repudiation of all subjective inquiry.

AOfficially, tlkessubijewtiabeéd e@pr omgdeter mining

Ri¢c Simmons, but after Drayton, Ain practice,
inextricably linked to the objective Fourth Amendment test for seizure that it is unlikethé¢hat
subjective el ements wi l |I[FN9% e mdodty frameathisi r med Db

objective question of consent as whether a rea
she was free t [FFNI6&Sdhalas shuatDhesslerswmanarieed the current state

of consent | aw in this way: dAln reality, the
issue for courts is whether the police methods of obtainingcoasere mor al | 'y accept
[FN97] In other words, if the Court approves of the actions taken bgepatl will deem that the

individual submitted voluntarily. If the Court finds the actions of police to be unacceptable, then

the Court will hold that the civilian merely submitted to a show of authority. In truth, the consent
exception has nothing to adth what the victim of the search wanted.

A related hidden issue within consent to search law is whose memory of the event should be
credited. The Drayton defendants lost their bid to require that the police search them pursuant to
Fourth Amendment standis because the trial judge found that the officers used polite phrases

l' i ke AMind if | check you?d6d or at |l east a que
officers in Drayton who testified to the phrasing and tone of their comm&i3] One would

expect that the subjects of the search would have different descriptions of whatchdeuen if

criminal defendants testify at a motion to suppress, there is little doubt whom trial judges will
believe.[FN99]

Different versions of an event may be predicated on perjury or innocently based on how one's
perspective influences perceptipfN100] Janice Nadler describes experiments where viewers
see a recorded custodial interview as less coercive when the videotape is shot from the police
officer's point of view than when it is shiobm the suspect's point of vief:N101] Writing

about women's inequality, feminists have ndteat perspectives can vary depending upon the
power one wields within a situatiofi-N102] We expect a date rape encounter to be remembered
as more congeni al by an alleged perpetrator t
created to describe the widespread nature of police peffiNg$03] and the consent doctrine
encourages such alterations because a small change in one's memory can save evidence from
suppressionFN104] Moreover, police officers do not necessarily have to testify, for they may
write @At he s ushmthertrepartoas a rmattdr @ doarsewthereby encouraging
guilty pleas rather than suppression motions.

Arguably, the reasonable innocent person test encourages trial judges to disregard the testimony
of the accused. With the reasonable innocent pgestnthe Supreme Court labels the viewpoint

of the accused irrelevant to a determination of whether or not he or she consented, rendering it
less likely that a judge will give that viewpoint credence.

An innocent person test goes beyond the nuritftized resistance prong of traditional rape law.
While traditional rape law created an objective test by assuming that a reasonable person would
resist her rapist to the utmost of her ability if she truly did not desire the fornication, the Fourth
Amendment rasonable innocent person test goes further in negating the perspective of the
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person whose body is the object of the unwanted touch. Not only is the search test objective, it
creates a fictitious person who is motivated to help a police officer punisictine of the
unwanted searehin other words, to punish the subject himself.

|l magine the outcry today i f a judge ruled, 0T
contact, but this Court concludes that she consented as a matter of law beeageaable

woman would have wanted to engage in sex with
i mporting the fAreasonable innocent persono te

similar outcry should be heard when this test is applied isghsch context.

[ll. Scholarly Criticism of Consensual Searches

Several scholars write about the coercive nature of police requests in a way that advances
understanding of the fallacy of the Court's jurisprudence. These endeavors shed light on the lack
of free choice for people in the position of Drayton, Bostick, Mendenhall, or the couple in the

film Crash.

A. Power Imbalance, Rol€onditioning, and Race

Margaret Raymond recently analogized the Cour
which the Court imagines a fictional world where individuals would be able to freely exercise a
choice when police officers make requeEd105] Raymond points to many reasons why the

current model of suppression iséibnceived when it demands that individuals refuse requests

from police officers. The Court is wrong to expect an individual to resistf@erts requests

because it is impossible to know whether one has the right to refuse [¢Nf16] Only the

officer knows if he has probable cause to arrest or if he is only on a fishing expedition for
incriminating evidence. Li kening a civilian's
[FN107]Raymond faults the Court for creating an impossible bind for civilians faced with a

police officer's request because the individuals woatdknow if this is a request that is optional

or an order that must be followd&N108]

Evenwhe e t he civilian is legally fAfree to walZKk
civilian for doing so. A Afailure to cooperat
Raymond documents, including 0 Dfaicrame stanmingar r e st

from t he f ai I[RNLOS]Wheoe the policp lack Bourth Araendngurstification

for a stop, the civilian should be free to decline the request, but even in these situations, the
civilian might | ose. fAThere are certainly pol
was the victim's failure to obey police orde [FNiL10] Her analysis illuminates the problematic
definition of coercion adopted by the CourtDrayton and other cases.

The power to detain and arrest is inherently coercive, and even more so because police are
afforded enormous discretion in the field. As long as they can articulate facts that constitute
probable cause to believe the subjeeigehcommitted a crime, the Fourth Amendment allows
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police to arrest people who seem disrespectful while letting others go who committed the same
infraction.[FN111] Police power to arrest has increased in recent years with Supreme Court

cases that established the authority of police to arrest the driver whenever police pull over an
automobile for a nsidemeanor traffic infractiofFN112] A recent case determined that even if

an arrest violatesate law, such as an impermissible arrest for a seatbelt violation, the arrest is

still reasonable for Fourth Amendment purpo$ell113] This means that police have the

discretion to arrest almost anyone who driyEbl114] Judges and attorneys sometimes speak of

the accused receiving an fdattitude ticket, 0 m
and charge because the officers wanted to teach this defendant a lesson abouheqadirog

with insufficient deference and respd€iN115] As the police are given ever greatiscretion

to arrest, the fear of arrest correspondingly grows, and civilians must give up their Fourth
Amendment rights if they want to try to avoid

Frank Rudy Cooper has written that there is a culture of masculinitywathice departments
t hat places fian emphasis on demonstrating the
pr e s gftl®&] Cammand presence policing is aggressive, for it means that police must gain

control of the streets. AA corollary of that
di s r e 147 Raciadized policing of black men is interconnected to this hyper
masculinity because t he 0 prapudiagon of cootfastfigures, mas c

most notably, women, [GNLIBkTheeffomsadf amaledtizehtolmei nor i t
treated with dignity, particularly a man of color, might bring out the officer's aggressions and
create a fiduel of manhoodo where the officer
officer's authority. Just as the tule of masculinity can apply to women police officers, so a

culture of racialized policing may apply to officers of color. Black or Latino officers may also

engage in abusive policing of minoriti¢EN119] One example Cooper uses to illustrate the

legal power of the police to punish disrespect involves a black male attorney who refused to

consent tahe search of his cqiFN120] In retaliation for asserting his rights, the officer pulled

the whole family out of the car in the rain while the officer brought in a drug sniffing dog.

Janice Nadler provides another approach to the issue of inherent police coercion, examining
social science data proving that people obey authority because-ocbralgoning. People

Af oll ow t he | e adsuboainateeotes.u.giwe rifeadouoveleamed pagterns of
r e s p o[FN1813Thedsocial science establishes that most bus passengers would feel coerced
when police ask them to participate in drug i

the Milgram experiments, the role of thdipe officer's displayed badge in Drayton should not

be under ¢FEN12P]Expdriments groed that when authority figures made requests,

these requests were interpreted as orfleksl 23] Thus, the factors the Court uses to draw its
conclusions about whether an environment i s ¢
i nstead of i lFNL24]bria gus'sbeingdtistesed rathedpthan drawn, are divorced

from the reality about how power is exerted in real [Fé&N125]

Devon Carbado argues that for black Americans, submission should not be equated with consent.
[FN126] Carbado sets forth how black Americans are taught to submit to the police in order to
improve their chances of surviving an encounter with lafereement. Black men are over

policed, more likely to be the recipients of police violence, and are often given the presumption

of criminality during encounters with the poligEN127] To survive these encounters, black
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Americans | earn the Araci al convenddledmukes of bl
of the game, 0 mdvaea Don'titunncatound. Bon't giv®some raokie an excuse to

shoot [FN1A8JA Al waysebaticoepo young bl ack men are
essentially the same [MéXsage as nal ways conse

Carbado's depiction of conscious black obedience to police builds on Nadler's depiction of

learned roles. Carbado's article also dovetails well with Raymond's gamesmanship model. While
Raymond emphasizes the extensive and lawful powetrpdtiae have at their disposal and the

inability of suspects to know at any particular time whether they are legally free to withhold
consent, Carbado emphasizes fear of wunl awful
know whether justice iV be meted out or whether judge, jury and executioner is pulling up
behind them, o0 writes Car bado, [FNL3O]Thismgnuada manua
advises black men as follows:

Don't lose sight of your goal. [Your] objective in most racial profiling scenarios [should be] to

end the encounter as quickly as possible with a minimum of@itérauma. Getting stopped

for no good reason is inconvenient. But being jacked up against your car and searched is an
experience that can stay with you for years. Getting handcuffed and taken into custody escalates
the nightmare[FN131]

Words | i ke Atraumaodo and fAnightmareo depict an
whether intentionalm not . Cooperating because you do not
caro or fAhandcuffed and taken into custodyo i

It may not take much resistance on the part of individuals to cause a police officer to ratchet up
the level of intrusion. Recounting an episode that initiated Carbado into the required performance

roles handed out to black men when dealing wi
when he was once stopped byngpvywe were bbirgc ause he
stopped. 6We have a right to know, don't we?

of his acting fAdefi-Aansl Wfaupephapd fM{cCdPlbinshidye
faux pas-questioning authority/asgerg rights-we got of f easy, 0 muses Ce¢g
since Athe officers did not physically abuse
escap¢Ni32]The oi ncident | asted twenty minutes al
side of the patrol car. Spreeda gl ed, t hey f r i[FNk38]toliewaned e ar c hed
Carbado's brother: ATell him that i f he doesn
u p [FN134]While Carbado recognizes that not all officers are abusive or consumed with

avenging perdeed challenges to their authority, the victim of a police stop does not know what

type of officer he is facing during an encounter. Even a small amount of resistance can lead to an
unprovoked escalation of police violence. Officers may perceive stangifoy ane's dignity as

chall enging authority and may grow infuriated
the officers racially comfortable. o0 Uncomfort

Carbado explains that prevalent notions of black ioafity shift the burden so that black and
Hispanic men must disprove guilt. People of color may therefore acquiesce more often than

whites, but because of Afear and[FNI8Ft hi ngo as
AConsenting to a search may be the only way a
particularly if the black personisyoung mal e, Aunprofessionallyo dr
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(read: Dblack) neighborhood or p[FNa3bBpei nantl y w
message hammered into American black consciousness to always consent to police contradicts
the notion that such consent can ever be truly volunaN137]

As Carbado shows, there is a racial aspect to the Fourth Amendment consent doctrine that must

be brought into the open if we intend to dismantle iayilon and his companion were black, as

was Bostick, as was Mendenhall. Statistics show that minorities are more likely to be stopped

due to racial profiling[FN138] and once stopped, more often targeted for sear{ffi¢$39]

Carbado's argument to have the Court consider the race of the suspect in determining consent
runs contrary to the current fAobjectiveod test
Court to consider a subjectitest that takes race into account as one aspect of the viewpoint of

the person searched.

The scene in Crash fits beautifully with Cooper's theory of masculine policing and with

Carbado's theory of racial roles. The officer in Crash initiated the stopef@urpose of staging

what Cooper describes as a masculinity contest, a competition with a weaker male where the
officer enacts a command presence in order to prove his manhood and thereby control the streets.
[FN140] The husband has digested society's messages that police require consent as the price of

di sengagement . As Catenbed o sighal acqueescenceamdn s ent Ai s
r e s pe c tffNb4il]IThHe bppasite of consendefiance-i s aacially aggravate or intensify
the encounter, increasing the person of <col or

[FN142]Because the driver performs the learned role of obsequious obedience, the officer
rewards him by not arresting the couple, although the Fourth Amendment gives him the
discretion to arrest.

In Crash, the office i s portrayed as overtly racist, a fl
masculinity contest can have a racial component. This overt racism signals to film viewers that

their sympathies should be with the victims of the stop, since the majority of Americans
generally support increased pol i[ENA43A® wer exce
Carbado pints out, the public outcry over racial profiling is reserved for situations where the

person searched is innocent and the officer is therefore presumed to have racial[BNbA4H.
Unfortunately, the presumption of black criminality is hardly confined to overtly racist police,

but is rather a widely shared view and not one that is limited to ywbiiee officers[FN145]

Having an overtly racist cop makes it easier for the film viewer talade that racial dynamics

were at play within the encounter, but racial dynamics might exist even with nonracist police

officers.

B. The Arrest of Professor Henry Louis Gates

The recent arrest of acclaimed Harvard Professor Henry Louis Gates on thpofatnof his
home[FN146]illustrates many of the concerns raised by scholars about the bafgrmeer
between citizen and officer. The incident garnered much publicity nationally, particularly after
President Obama, a friend of Professor Gates, commented upon thgFNB4T]

Some facts are in dispute, but according to a police report prepared by the arresting officer, on
July 16, 2009 Professor Gates was in his home in Cambridge, Masstishwhen Sergeant
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James Crowley came to his door to investigate
house[FN148] Sergeant Crowley wrote that after he climbed the steps leading to the single
family home, #Athrough the glass paned front d
the foyer, 0 Pr of es s aninedGebe theshomewhnermAftdtr eoméhawt er de
obtaining Gates' attention, the officer sought Gates' consent to step outside to answer some
guestions. Sergeant Crowley wrote:

| asked i f he would step out onto tohte opdrech a
then demanded to know who | was. I told himt
Policeo and that | was fAinvestigating a repor
was making this statement, Gates opened the front door arsdiexale d fAwhy, because
bl ack man in America?0 | then asked Gates i f
yelling, he told me that it was none of my business and accused me of being a racist police

officer. [FN149]

Despite Professor Gates communicating his lack of consent to step onto his porch to speak to the
officer, Sergeant Crowley apaes to have followed the professor into his residence to speak to

him, where he was later joined by another offifleN150] There is no indication in the report

that Professor Gates invited either police officer in.

Whil e the Sergeant admits in his report that
the residence, 0 thidentfidatom AlthcughPrefdséor Gates evgntaadly
provided identification, he continued to bera
no idea who [he] was 6messingd with and that
Cambridggpol i ce asking to speak to the Chief of Pc
although the tape recordings taken at the time are ambididib1] Sergeant Crowley then

successfully set up the professor for an arrest for disorderly conduct by luring him outside,
telling him that A[ he] would speakhethad hi m out
sufficient facts to arrest Gates for disorderly conduct, detailing allegations in his report to

support the elements of the crime, such as an alarmed crowd. Crowley writes:

As | descended the stairs to the sidewalk, Gates continued to yell atcorsingane of racial

bias and continued to tell me that | had not heard the last of him . . . . | warned Gates that he was
becoming disorderly. Gates ignored my warning and continued to yell, which drew the attention
of both the police officers and citizemfio appeared surprised and alarmed by Gates's outburst.
For a second time, | warned Gates to calm down while | withdrew my department issued
handcuffs from their carrying cagéN152]

The arrest of Gates should be recognized as a form of attitude ticket. The arrest itself was invalid
under Massachusetts lajFN153] but even if one believes that the elements of the statute were
met, the disorderly conduct arrest clearly constituted retalitdiaie professor's attitude. The
Sergeant punished the professor for failing to consent when asked to go outside and answer
guestions, and for an overall lack of deference and respect. This lack of respect was overlaid with
privilege and rank, such as wh&ates allegedly informed the officer that he had no idea who he
was messing with, and when Professor Gates ignored the Sergeant and dialed the Chief of Police.
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There was no legitimate need to arrest Professor Gates. The district attorney's officasefused

file charges[FN154] As Sergeant Crowley admits in his report, he had previously satisfied

himself that Professor Gates was the lawful resident of the home. Even if one credits the

Sergeant's description of alarmed citizens, these neighbors would have dispersed had the police
simply driven away. There was andfassor. Thef manh
Sergeant arrested Gates because once this duel is begun, the officer must win in order to protect

his manhood and prove his ability to control the situation. While not as famous or educated as
Gates, the Sergeant won the duel becausati¢he power to arrest.

The Gates incident also increased fears about racialized policing. The picture of theagédtlle
professor in handcuffs sent an unwanted message that even a renowned black Harvard professor
could end up as another black face behiars. The President used the incident to mention racial
profiling at a press conference. Al don't kno
what role race played . . . but there's a long history in this country of African Americans and

Lat i nos being stopped by | driN158]hvhile ProfessareGates di s pr
didnotf ol | ow Carbado's description of fAconscious
discount the history of race relations with police as a-olnog for understanding the dynamic

that played out that afternoon in Cambridge. Certainly, Gates liifake¢hat race played a role;

he clearly articulated to the officer that he felt targeted based on race. His arrest could be

interpreted in part as punishment for insisting that he was a victim of racial inequality. One

aspect of the case that should betoverlooked is the fact that the arresting officer was the
opposite of the stereotype of the racist cop.
may choose to fAexercise un qkNasS]byaoestengd c o mmand
individuals in retaliation for verbal defiance.

In order for Gates to know if can refuse to accompany theeoffiatside or to refuse him

entrance into his home, he needs to know if the officer has probable cause to seize Professor

Gates or enter the premises without consent. In other words, because Gates does not know what
facts the police received before thegivaed at his door, he cannot know if the request to talk is

really a politely worded command. Although Sergeant Crowley claims that before he entered the
residence, a neighbor informed him that she s
entry ino Gates' residence, the 911 call relays a much more tentative version and the caller

informs the operator that she does not know the race of the su$pNdis7] Later on, the caller

informed the press that Sergeant Crowley never spoke to her at the] BbE&8] These

contradictory versions of the facts raise questions about the legitimacy of the police behavior

even before Gates was wrongly arrested. If the Sergeant needed consent froim Spetals to

him and could not order him to answer questions, then Gates was simply exercising his
Constitutional right to r ef JENES9|ifthereasmewagr ques
to decline consent without repercussions, consent cannot truly be voluntary. If knowing and
asserting one's rights backfired for someone as privileged ayvartigrofessor, it is virtually

impossible for the average individufEN160]

Another example dfiow the consent doctrine operates to give police unfettered discretion to

arrest is a scandal uncovered in 2007 involving the New York City police department. For over a
decade, the New York City police department systematically increased their amesssifioana
possession by approaching teenagers and young
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to Aconsensual o disclosures of contraband. Po
neighborhoods, often stopping students on their way home fromls&ivoe marijuana

possession only became an arrestable offense in New York once the contraband was out in the
open, police had to convince civilians to voluntarily show the police what was hidden on their
persons, according to a report on the departmeratttices[FN161]j]i Bet ween 1997 and
police arrested and jailed about 205,000 blacks,00PP2| atinos and 59,000 whites for
possessing small amounts of marijuanao even t
marijuana more often t [FHI%2]uaduedsepftholisandskobyouagh d L a
people gave up their right to privacy under a deeply flawed doctrine. If Professor Gates was

unable to prevent the police from questmanhim, it is difficult to discern how high school
students can protect their privacy rights. Th
particularly opprobrious because the effects of these arrests and convictions may include loss of
housing, gob, and a driver's license, and are concentrated in minority neighborfieldds3]

Thus, the #ects of the consent doctrine may be severe not just on the young persons consenting,

but upon their families and neighborhoods.

As the literature explains, there are many reasons why civilians approached by the police might

feel coerced into saying yesen they mean no. The role the police officer's badge plays in
obtaining obedience, as Nadl efN1&ttAsRagond s houl
shows, fAa failure to cooperate often carries
charge and conviction of a cri [RH16H®@neenmmi ng fr o
notice the race of the participants instead of erasing race, the racial dynamic of coercion becomes
evident Civilians know that police have the awesome power to detain, to search, and to arrest.
Civilians also recognize that police have wide discretion in exercising this &iM&66] What

people do not know is how any particular officer is going to exercise his discretion. While people
know the reason the officer approaches probably has to do withigate®y crime, civilians

would not know what reasons the officer has for the stop, or whether he has sufficient evidence
(either true or false) that would permit him to arrest. Moreover, they do not know what will

trigger an officer's anger and so do kobw what behaviors to avoid to prevent themselves from
becoming the subject of unpleasant attention or wiFdEL67] Also unknown is whether the

officer harbors any personal prejudices that might operate against the people stopped. Depending
upon one's class, race, and community, some civilians encountering the police may fear a long
delayoratickt , whil e others fear A[PNLGBsi cal vi ol ence

C. Mirandalike Waivers forConsent Searches Would Not Cure Coercion

Waivers, as several scholars recommend, will not cure the broader problem of police coercion.
[FN169] These scholars envision the police giving a Miratygee warning or some type of

notice that the civilian may refuse consent. Scholars who focus on the lack of knowledge as if
that were the sole problem in cens$ searches miss the point. Lack of knowledge is just one
indicator of the individual's lack of power. It is a relatively small issue within the broader
problem of coerciofFN170] Compare a waiver of trial by jury to a search waiver by someone
like Sylvia Mendenhall who was without a lawyer when police asked her if she objected to a
strip search[FN171]When a person waives his right to trial, an attorney will explain the costs
and benefits fogiving up this right and good attorneys advise their clients in a way that respects
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their autonomous decisianaking.[FN172] The attorney and judge protect against coercion
[FN173]in a manneimpossible to recreate in the setting of a search.

Moreover, it would be misleading to tell individuals that they can withhold consent, for that
implies that there will be no negative repercussions from telling the officer to leave them alone,
when in fat, police may search and/or arrest nonconsenting individuals in many instances even
after the suspect has manifested nonconsent. Frank Rudy Cooper offers the following example of
how a Aconsensual encountero will play out:

So, the of fi ctfdliketoadk gou some questioms@bout why you're in the

area. o0 But what i f ANone of your business!o w
who had been challenged [this way] and had only reasonable suspicion a crime was afoot could

grab the suspect, throw him against the wall, spread his legs and roughly pat down his groin.

[FN174]

As Frank Rudy Cooper notes, Athere I s an unwr
initiated or expanded i f [&N1e5iWhenlTerywn Olouest i ons
[FN176] allowed frisks based on the inherent vagueness of the reasonable suspicion standard, the
Court knew it was giving a license for police to use this power to humiliate, Cooper argues.

[FN177]

Finally, if the victim of the stop is already fearful of the police, words are unlikely to cure the

problem. If someone is afraid of a robber with a knifet tbar is not necessarily diminished by

the assurance from the robber that everything will be fine. Tracey Maclin writes about the

attitude of distrust that has been Apreval ent

practice of stop and friskotwithstanding the ill effects that the intrusion engendered among

bl a c[ikN478]#As Carbadow ot e, fAwhen bl ack people encount
whet her judge, |jury an[BN1&kSaspactswitbthie r i s

attltude toward the police may not trust officers to comply with the niceties of following waiver

instructions.

If warnings truly dispelled coercion, rational people carrying contraband weukt consent to
searches. As the Miranda history teaches, this is not a likely {&3\it80] Since police

routinely lie to suspects by advising them that they will do better if they cooperate by confessing
to the crime, a process of interrogation that supplements the Miranda warnings and has been
upheld by courts, most people have learned naotgt police assurancg&§N181] Warnings

without lawyers to explain them do not dispel coerctbry are simply a script played out

within a coercive environmer{N182] Bostick, a man on thieus who was allegedly informed

of his right to refuse, was in the same position as Drayton, a man on a different bus who was not
so informed. Both feared they would be worse off if they did not sufeNtL83] Telling people

they have a right to refuse consent means almost nothing when there is a huge power imbalance
between the parties. If feminidtave taught us anything, it is to recognize that power

differentials may lead to enormous ramifications, even where we are so accustomed to the
disparities that they are invisible to us.

For those who think the answer to this uneven power is to havelibe potify a subject of a
search that they may refuse, the scene in Crash provides a germane response. Imagine that the
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of ficer in the film took a minute before trav
have arightto stopme. lonlywantt do t hi s to women who enjoy it
nothing. The officer still holds all the cards. He can arrest; he can retaliate for citizens who fail to
consent; he can become violent. All a waiver would do where the person truly feels coerced is

maxk the coercion. The lack of knowledge requirement should be understood as part of a general
disregard for the power differential between police and suspect and part of search law's project to
dislocate the legal concept of coercion from the experiendeqidrson facing police pressure.

Most civilians are likely to behave more like the husband in Crash than like the wife when police
initiate contact, although the wife's outward resistance to the officer's initial demands makes for
good drama. Resistandeagild not be the key to whether there was consent to sex or to a search.
From the standpoint of a robust consent doctrine designed to protect autonomy and choice, it
should not matter if the wife submitted immediately or argued. Had the wife never sad no
objected out loud, she still would not have been consenting, just as robbery victims may hand
over their money without verbal opposition without anyone concluding that they consented to the
theft.

The scene in Crash accurately portrays some of thetpateosts of resisting an officer. Given

the enormous power and discretion invested in police, coercion is almost inevitable in any

interaction where police make requests of individuals while clearly identifiable as police.

Because the wife failedtoemggye i n At he racial survival strat
police, 0 the officer retaliated outside the b
decided against issuing an attitude ticket, but only because he found another sinisbeteaely
compliance. The cost of the film's passenger's resistance was rape.

I n Crash, when the husband tells his wife, nT
never come to pass, but that felt real to him under the circumstances. The&Qonart takes a

di fferent view of the situation. Hol stered gu
the encountero the Drayton Court reasoned, be

armed[FN184] Moreover, people subject to a traffic stop would not be in fear of the police
because the public nature of the stop assures thiarcithat the police will not behave badly.

[FN185] Despite what the Court may think, howeveslige guns are emblematic of state power.
Whenever a police officer has a gun, holstered or not, it changes the balance of power, making it
wrong to read consent into a civilian's submission to sexual esexunal touching by a police

officer. [FN186]

For either rape or search law, the question to be asked is not whether people understand their
rights enough to waive them. Rather, courts, and the justice system more broadly, must
understand that civilians lack the ability to consent without coercion when faced with armed
police. A true definition of coercion would accept that people faced with regaedtorders

from police officers understand the power wielded by police better than judges can fathom after
the fact.

IV. The Normative Approach to Consent is Orwellian
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The Schneckloth, Bostick, and Drayton decisions ignited strong criticism. Janite bigided
that Athe Court's Fourth Amendment consent ju

human behavior and judgment, or el s[EN18Vhs devo
AConsent is an acid that hdFRN188lwmteProfessearay t he F
George Thomas. Encapsul ating the criticism, R

that the nearly unanimous condemnation of the Court's rulingsr@ensual searches is creating
a problem of legitimacy which threatens to undermine the integrity of judicial review of police
b e h a vFN&89]. 0

Ric Si mmons' answer to the crisis of Il egitima
and quit pretending that consensual searches are not coerced. Some coercion is reasonable,
Simmonsthinkss o courts should admit @Athat some amou
this encounter, and deter mi f[F¥190]Whetheaccept abl e
Afdefendants acted oOovoluntarilyd is irrelevant
Si mmons argued, fAbecause the linchpin of the
objective nquiry that focuses on the actions of the law enforcement officer, not on the subjective
state of mind[F¥IB1l]t he defendant . o

Simmons overlooks the fact that consent constitutes an exception to the requirement that
searches be reasonable. Although the reasonable use of force is a touchstone of the Fourth
Amendment, the consent exception circumsehe carefully balanced reasonableness tests
embedded within the Amendment. To say that the police were reasonable in obtaining consent
because they were not abusive when they asked for cooperation is a thoroughly different inquiry
than whether the polideave good information that leads them reasonably to believe there is
evidence of a crime, which is the proper reasonableness inquiry mandated by the Fourth
Amendment. When the government succeeds in establishing consent in a given search or seizure,
it thereby avoids the Fourth Amendment rigors of a reasonableness inquiry. The current consent
exception covertly changes the balance of power from a question of whether police have a
legitimate reason to invade privacy to a question of whether courts de@maitynacceptable to
invade privacy without a legitimate purpose, based solely on the skill with which police obtain
obedience. When the government proves consent, patently unreasonable searches survive.

Moreover, to name it a consent exception impliesthait he ci ti zen [will ] ad
or her wishes, o0 as Justice [MNéRiedyreesatorbed
of law for the citizen to advise the police of his or her wishes and for the police to act in reliance

on that wunderstanding, 0 Kel[rMNle3ditywoudmat beecnough up h o
for courts to rename the consent exception fr
courts mustgttison the whole justification for this exception: that consenting individuals choose

to allow invasions of their privacy.

Il n an essay on the politics of | anguage, Geor
between politics and the debasement nfdau a [FN1949pWords like democracy or patriotic
Afare often used | n .&hatig thespersonwhe lsgs theém lsaklosrowns t  wa

private definition, but all ows hi s [AN&98]rer t o
Courts behave in an Orwellian fashion when the law uses a word to create legitimacy while
interpreting this word in a way that deceives the listener.

25


http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF187354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF188354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF189354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF190354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF191354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF192354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF193354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF194354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF195354440528

In Animal Farm, George Orwell drew a fictional example @iviotalitarian regimes twist

language in order to legitimize pow@fN196]T her e, t hael owoirsd ifinefgaumo us | y
into: AAIIl animals are equal, HRNL97]Omvelle ani mal
famous novel illustrates how the redefinition of words serves to transfer of power from

individuals to a government.

To determine i f the transformation of the wor
understandingofthewod Aconsent 6 and what it connotes t¢
defined in the dictionary as A[t] ¢FNIP8ve assen
Consider what the word consent means in this romantic, fictional passage:

Will her Imperial Highness consent to have me as her husband?' he asked her . . . You wanted a
formal proposal,® | just gave you one. Well?'

O0Well what?6 [she inquired]
OWi Il you consent to marry me?6 She gave him
reached out and tousled hi[#EN1B%ir. Al "1 1 think

The word consent here clearly does not mean
agreement, wishes, and autonomous d®suisaking. To replace the phrase consent to marry

with fia determination of whether the | evel of
violence to the meaning of this passage.

Thus, the public has a working understanding of the word as an agrdesedton free will and
subjective intent. This understanding legitimizes consent searches because the general public
accepts that people should be able to choose to invite more invasion of their privacy than police
could legitimately compel.

Next,onemus consi der whether the transformation ol
away from the individual onto the government. We saw in Drayton that consent means that a
person submitted to authority under conditions that did not offend the Court asdatcites

and seizures against the will of the person searched are often deemed consensual. Under the
current test, the only real question is whether courts approve the manner in which the individual
was coerced into allowing police to touch, grab, seanati/or detain. In this way, the Supreme
Court transforms the word ficonsento from one
his body and property to one that means that reasonable force was used against the person. This
word transformation sergdo take power away from the individual searched and give the power

to the government. One may see this enhanced government power in two ways: (1) courts
themselves are an arm of government, and they now decide whether or not to condone a search
against a unwilling but cooperative individual; and (2) since courts almost always decide in

favor of the police[FN200]the courts are transferring further powers onto the police to stop,

search, and arrest, by giving the police an escape from the rigors of the Fourth Amendment. By
redefining a word, the Court shifted the power balance between policepagthignent

generally, on one side, and individuals and neighborhoods on the other.

Al t hough it was Orwellian to twist the word i
more government intrusion, at least the Court has been forthright in one waytedpotver
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grab that enhances state power. Schneckloth declared that the government may have no other
way to get wusef ul evidence besides creating a
have some evidence of illicit activity, but lack proleabause to arrest or search, a search

authorized by a valid consent may be the only means of obtaining important and reliable

e v i d e[fNQG]Without a consent exception, police would be forced to refrain from

gathering important materials when they lacked probable cause or reasonable syEpi2iaii.

The transfer of power from the individual to the government is justified by the government's

need for that power. Totalitarian regimes woukbaroffer this type of justification to

legitimize usurpations of citizen power.

What makes the Supreme Court's consent doctrine particularly Orwellian is its continued

invocation of the shared meaning of consent to mask its new meaning. When therGurt w

that the Aburden of proving that the consent
be discharged by showing no more t HRNBO3lacqui es
the Court signaled the shared meaning of consent, not the meaning the Court specially created

for search law. Similarly, the Court signaled shared meamihge n it wr ot e, At he cC
agreement and consent shoul d [pF8204althoegh a wei gh
Afconsento actually meant an acceptable | evel

to call the exception fAconsent, 0 the Court ne

By calling it the consent exceptioather than the reasonable coercion exception, the Court will
not seem to be overreaching when it refuses to apply Fourth Amendment protections.

V. Feminist Theorists Critique Rape Law's Normative Approach To Unwanted Sexual
Contact

Feminists have made @ compelling arguments about how rape law was created and applied in
a manner that fails to protect women's autonomy and bodily integrity. Their insights provide
valuable tools for probing the deficiencies and inconsistencies in current consensual search
doctrine. Turning to rape law for guidance may also help educate a large group of people, for
those who follow the inequities of violence against women are not necessarily the same group
who follow inequities within policing.

Fourth Amendment scholars whadticize judicial blindness towards police coercion should note
that feminism aims to expand the notion of what types of coercion negate consent. Writing about

subtle forms of coercion, Dorothy Robettts not
of violenceodo: women may fear that [FN2O5wi | | tu
Sim | ar |l vy, Susan Estrich criticizes the judicie

threats are inarticulate [the courts] often tell us that no crime has taken place and that fault, if any
i's to be recogni z e d[FN206¢Jusbas gosirth wmendmertt $clolarsy o ma n . 0
critique the narrow definition of coercion, feminist scholars créicape law's failure to

acknowledge multiple forms of coercion that constitute threats sufficient to compel women to

give in to male aggression.
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Judicial failure to recognize inarticulate threats as negating consent is interwoven with the

guestion of whetlr consent is an objective or subjective test. While the scholars discussed

below have different theories for reform, their analysis of the problem is strikingly similar.

Catharine MacKinnon, Susan Estrich, and Anne Coughlin all define consent in texmstioér

the sex was wanted or against the victim' s wi
non of t he (¢HAN20€]Alltheeé sclofars aracpreerned with how the law

interprets the elements of rape so that it is often no longer a question of what the woman wished,
but of how much force was used against her and what she diovi® lger nonconsent. Their

insights will provide a further dimension to current analysis of consensual search doctrine.

A. Catharine MacKinnon

Catharine MacKinnon focuses on the power imbalance between men and women, criticizing how
rape law permits muchnsought and unwanted invasion of women's integrity by the legal

definition of nonconsenfFN208] This article will focus on five points she makes and show how
her critique can apply to consensual searches:

1. The law's focus should be on the victim's point of view rather than the force used by the
aggressor;

2. The law errs by making force and thisea normative question about reasonable male
behavior;

3. Rape law builds on a model of the deviant perpetrator;
4. The law is constructed to allow men to have free access to certain types of women;

5. Subordination theory describes how structural pomibalances within society bear on
whether there is coercion.

Each of these points has its analog within the consensual search arena.

In 1983, MacKinnon wrote a seminal article, advocating a subjective definition of consent and
nonconsent. Unlike some femits who wrote that the investigation should be on the behavior of

the person seeking consent, MacKinnon regarded the male point of view or male actions as
irrelevant. ARape is only an i nj ur[f§N269JfOoen t he
way the law avoids crediting the woman's point of view is by requiring the assailant to utilize a
gred deal of force in order for the unwanted intercourse to be defined as rape.

Nonconsent in law becomes a question of the man's force or the woman's resistance or both. The
problem is this: the injury of rape lies in the meaning of the act to its victitriedgtandard for
its criminality lies in the meaning of the same act to the assai[&iN210]

In other words, the force requirement, as interpreted by courts, is the antithesis of an approach
valuing the woman's point of view, for it focuses on what the man did instead of what the woman
thought. Similarly, the resistance requirement focuses ohtwdavoman did to try to overcome

the force used against her instead of focusing on what the victim thought would happen if she did
not submit. The force requirement, MacKinnon shows, ignores the reality of the female

28


http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF207354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF208354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF209354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF210354440528

experience of s @éteraoarse masbs deaply unwanfdt evomamawould

never have initiatedty et no f or c e [FN2d} Subnassignmaydoekilike. ©

consent, but it is not. Acquiescence may look like consent, but it is not. The law interprets
acquiescence and submission as consent, thereby refusing to acknowledge the power differential
between men and womem society, the subordination of women to men that affects the ability

to manifest nonconsent.

MacKinnon's call for a victim's point of view must be understood as a call for a subjective test of
consent. Quantifying the force and resistance in an allegedara objective questions in

contrast to the subjective question MacKinnon considered rape's core concern: whether a woman
wanted to have sexual intercourse. Thus, MacKinnon should be understood as objecting to the
way law turned a subjective questioncohsent into an objective inquiry. By making the

guestion objective rather than subjective, the law condoned much sexual conduct that
contravened the wishes of the woman.

Turning to the law on search and seizure, feminists, race theorists and civitidipsrtaould,

like MacKinnon, begin with the victim's point of view, not the police officer's. Just as consent is
supposed to define the line between rape and consensual sex, so consent is supposed to define
which searches are consensual or nonconsensihah wie Fourth Amendment. As MacKinnon
observes, consent must be a subjective question if autonomy is to be respected. Consent for
searches should be a question of what the individual wanted, since, were it not for this
individual's autonomous decisionftorgo his Fourth Amendment rights to privacy, the police

would violate the Constitution were they to intrude upon his privacy.

As in rape | aw, nonconsent in search and seiz
officer's] force or the [victim's] redisa n ¢ e  ¢FN212)] Althdugh gearch and seizure law

has no explicit force requirement, theligial focus on facts such as whether guns were
holstered, threats uttered, andfioe o ngeni al 6 tones of voice used
of force. While force was an element of common law rape and written into many rape statutes,

the Supreme Cousimply created a force element, sub rosa, within the consent exception to the
Fourth Amendment. One could also say that the Court simultaneously created a resistance
requirement within the Fourth Amendment consent exception when it expected individuals to

resist authority.

Like rape law, the law of consensual searches fails to credit the point of view of the person being
searched. As in rape law, nonconsent in search law becomes a question of the officer's use of
force and whether that force is deemed llggaufficient to constitute coercion. As in rape law,

the lack of resistance is given too much weight; the fact that a person submits to the police
officer is deemed to be consent, regardless of whether that person subjectively wanted the
invasion of heperson.

MacKinnon's insights easily translate to expl
[violations of the Fourth Amendment] lies in the meaning of the act to its victims but the

standard for its [unconstitutionality] liesinthe meamin§ t he same act to [ pol
[FN213]
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Not only is force an objective component withape law, it also is treated as a normative
guestion. Although the Aline between rape and
of the woman's will, 0 MacKinnon writes, the i
legal standards isthe sekua n or mat i v e [FNZL4]Ehe noonkativel goestioreasks

how much force is morally acceile in society to get someone to submit to sexual contact.

Only force or coercion that exceeds certain social norms will be defined as nonconsensual sex.

The | aw adjudicates fAthe | evel of acceptable
as nor mal mal e sexual behavior, rat her than a
[FN215]

Fourth Amendment scholars recognize that whether a search is consensual is a normative
guestion[FN216] Search and seizure law purportedly asks whether a police officer used force
severe enough to convey to the reasonable individual that the officer's request is an order that
must be obeyed. But t he fr e aé¢thodssfohtaning consentc o ur t
are mor al | [FN2dAqRoth pppeaathdicansensual search moetrender consent a
normative question that has little or nothing to do with the wishes of the person whose consent is
sought. The normative question of force in defining nonconsent for rape is this: Was the force
used to obtain cooperation from the inctcceptable in our society? If so, then the woman's
wishes are irrelevant; her submission will be treated as consent. The normative question in
search and seizure law is similar: Was the force used by police to obtain cooperation acceptable
in our socigy? If so, then the suspect's wishes are irrelevant; her submission to the police will be
treated as consent.

As in rape, consent search | aw adjudicates 0ft
level set by what is seen as normal [police aggive] behavior, rather than at the victim's . . .
point of violation.o Courts also allow police

subjects without viewing the conduct as coercive. For an example of tolerated police aggression,
consider hat the officers in Drayton boarded a bus with guns and badges and made it clear that
the bus was not leaving until they had obtained full cooperation from the passfrg2isg] As

with traditional rape cases, courts tolerate a higher level of force by a police officer seeking
consent to search than by a civilian offender asking an individual trédet to hand over her

wallet. Imagine if Drayton involved a robber looking for money by patting a person down. This
would not be seen a consensual exchange of cash even if the robber did not display a weapon or
utter a threafFN219]

Search and seizure law's rejection of the individual's viewpoint is even more pronounced than
rape law's rejectiorin the search and seizure context, one cannot say, as MacKinnon does about
rape, that the line between a violation of the Fourth Amendment and consensual giving up of
privacy Acommonly center s o n[FN280h&hilemepalaw r e o f
combines the subjective question of a woman's will with objective questions that evaluate the
guantity and quality of the force or threats employed, consensual search law has become a totally
objective probe that only evaluates the quantity and quality of force employed by police in

getting to yes[FN221] This negates the autonomy of the victim to choose when to allow his

body to be touched or his property to be opened for inspection.

30


http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF214354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF215354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF216354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF217354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF218354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF219354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF220354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNF221354440528

Anotherobservation MacKinnon makes that is reflected in search and seizure rules is that rape

|l aw 6tended to build on a model of the devian
behaved in ways that put him outside of society's realm of normalcy. Tduengcted to the

normative idea regarding rape, which allows a certain amount of force and maintains that only

bad people deserve criminal sanction.

The deviant perpetrator model of rape fits wi
why a certan amount of racism is tolerated. Carbado writes:

Race potentially matters in the Fourth Amendm
bado cop. Police officers who cannot be so de
their racial interations with people on the street are presumed to be constitufleN2R2]

In search and seizuoases, the Supreme Court tends to predicate nonconsent on a model of a
deviant police officer, an officer who uses excessive or unnecessary force or makes verbal
threats. Consider how courts are more likely to consider a search nonconsensual wherethe offi
violates the Fourth Amendment before he engages in the invasive, yet allegedly consensual,
conduct[FN223] Perhaps the first Fourth Amendment violation makes the officer deviant, and
that i s why courts suppress the fruits of the
why courts in some situations do not suppress evidence eventldre was prior police
misconduct, ruling instead that consent cures the earlier violff&iNga24] Of course, courts

may view the suspect's deviance as outweighing the officer's deviance in some cases, thus
leading courts to deny suppression motions involving police officers who conducted prior
unconstitutional searches.

MacKinnon also criticizedape law for dividing women into categories, with some types of

women permitted to withhold consent and other
presumed to have consentffeN225] The categories determine how much sexual access to give

men. Through the use of objective criteria, the law gave men full sexual access to certain

categories of wonrewhile allowing others to withhold consent.

I n search and seizure | aw, the Ainnocent reas
and bad. Courts find nonconsent only if a good man, an innocent man, would have withheld

consent in the same sitian. The subjective experiences of guilty men and women are of no

value to the law.

In reality, police are given free access to innocent people as well as guilty ones. The consent
exception is part of a package of Supreme Court rules removing consétyarotections from

people in buses, cars, basketball courts, streets, and other public locations. Consent searches are
just the final excuse for police who already have an arsenal of excuses for invading privacy
without probable cause.

The statistics showhat the people stopped are disproportionately black and/or Hispanic. Starting
with Terry v. Ohio, the legal trend has gradually left blacks, Hispanics, and other minorities
without protections[FN226] Thus, as MacKinnon writes about rape, the law is constructed to
allow certain people to exercise control over their bodies and to create a catqugnsoos who

are without legal protectiofiFN227]
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Central to MacKinnon's theory of subordinatiapplied to rape law is her theory of coercion and
how structural power imbalances affect a person's decision to assent or resist. MacKinnon's
definition of coercion is much broader than the legal definition. What the law might call consent,
MacKinnon would categorize as coercion, or unwanted sex, or rape.

A[ Cl]l onsent [in traditional rape |l aw] is a com
writes. A person may say yes to sex for many reasons other than a subjective wish to engage in
s e x . 0 Weaualired ta passive receptivity; many have or perceive no alternative to

acquiescence; may prefer it to the escalated risk of injury and the humiliation of a lost fight;
submit t @FEN228)JSubmission should not be equated with consent.

MacKinnon controversially proposes that that yes may in fact mean no because women are
Asoci al ezxzededoveondpal ternative to acquiescence
must be understood against a social backdrop wherein women are raised to believe that it is

wrong to fight, that it is flattering to be the object of sexual attention, andrieathould not act

|l i ke a fAibitchd by making men feel badl y. It i
an unladylike manner.

MacKinnon's view that yes sometimes means no because of socialization has been derided by
some [FN229] Others dismiss her view as unhelpful to the goal of expanding prosecution of
rape.[FN230] Nevertheless, it is not controversial to insist that one consider the broader social
context when interpreting batior. For instance, one would hopefully consider the state of race
relations if asked to look back at an alleged rape of a black woman by a white man during the
South's Jim Crow era. In that context, whether the black woman felt coerced to have sexual
relations would relate to her status as part of a subjugated societal group and the aggressor
belonging to a societal group that enjoyed unfettered access to persons in the woman's group.
Such social analysis, focusing on race, of historic Southern genafgomslis no longer
controversial. What makes MacKinnon controversial is that she applies social analysis to the
present, rather than to the past, and that she posits women as a subjugated social group.
Whatever one thinks about the state of sexism inecopbrary America, MacKinnon is correct

that coercion must not be judged in a vacuum.

Whatever one thinks about MacKinnon's conclusions about the line between consensual sex and
rape, her theory of subordination is valuable to Fourth Amendment inquinadkivinon's
subordination theory encountered derision, it was not because she recognized that power
differences help determine behavior; this was already a familiar dynamic ingusoder or
parentchild relationships. What disturbed some readers waghisophy that men dominate
women in this wayfFN231] While socialized passivity is controvekin describing sex roles, it
should not be controversial in describing how individuals are socialized in regard to police
officers. The underlying disparity between the power wielded by a police officer and by a

civilian is enormous and the resultansgi@ity is deeply ingrainedEN232]

There are three situations that MacKinnon believes willegidims to say yes despite a

subjective desire to be | eft alone. They may
or perceive no alternative to acquiescence; 0
risk of injuryandthe humidit i on of a | ost fight; o6 in other w

[FN233] Each of these sittians has its counterpart in search and seizure law. In consensual
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search cases, the subject assents, either verbally or by remaining silent. It is this assent that is
confused by law as consent, or, by analogy to rape law, as a failure to adequatedy resis
officer's advances.

One situation MacKinnon mentions as likely to cause victims to say yes to unwanted sex is
where a woman i s @soci[BN234fChildrentgenerplpaasesdiseddo r e c e p
passive receptivity vis-vis police. From an early age, adults teach children to stop when police
activate lights or sirens, to stop when #fcer raises his hand in a certain position, and to drive

forward when police gesture in another way. Moreover, the people most likely to be stopped by
police, blacks and Hispanics, are particularly socialized to passivity when interacting with police.
[FN235]

A second situation MacKinnon mentions as likely to cause victims to say yes to unwariged sex

a situation in which the woman fihal([FN236]mr perc
the search and seizure context, the Court has clearly announced that a person need not be told he
had any alternative to compliance because voluntary consent does not require knowledge of one's
right to refuse[FN237] The Supreme Court extended this premise from Bustamonte to a new

level of Orwellian interpretation in Robinette. The latter cagelved an encounter that began

as nonconsensual, with police seizing the subjects. The Court nonetheless held that such an
unwanted seizure may morph into a consensual encounter without any need to inform the
subjects that they are free to leajf)leN238]1 t woul d Abe unrealistic to
always inform detainees that they are fi@go before a consent search may be deemed

v o | u n[FNRBYYThus, people detained in a tiaftop may be deemed to have consented to

stay and voluntarily interact with the police once the legitimate reason for the stop has passed,

and may then unknowingly consent to a search of their property or their person. Like rape

victims, civiiansmayagee t o unwanted police intrusions b
to acqui[FN246lence. 0O

A third situation MacKinnon mentions as likely to cause victims to say yes to unwanted sex

invol ves a woman who fAmay prefer [[EN24ant ed se
Twenty years ago, Richard Uviller used the sa
obeying police: fARefusal of r eqaorslkunpedsand,per mi s
t hough unkno wn[FN242bThesurkgowre corisexsences include a éar

escalation both of lawful and of unlawful force by officdFIN243] Fear of arrest is a prien

example of the threat of lawful force, for as Raymond pointed out, because the suspect is not

privy to the officers' information, the suspect does not know if the officers have probable cause

to arrest him[FN244] The enormous power imbalance between police and civilian is buttressed

by criminal statutes that make it a crime to disobey ordersegidhice.[FN245] The Supreme

Court recognizes that people would want to avoid an arrest, altlibad@ourt tends to write

about an arrest as mer e[FN246aatherthaniagamemheenilyl e mbar
violent act that may lead to further violence against the arrestee. Fear of a lawful arrest may

include fear of unlawful rape, for as Brenda Smith observed, sexual abuse can happen on the first
night in jail awdnbishat ¢asthappENe4jomnky t o |

Reasonable people may fear injury from exsestrce as well as from permissible force when
police make a direct requefEN248] Also, memlers of ovetrpoliced communities are more
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likely to be victims of brutalityfFN249] Thus, in addion to fearing that police will use lawful
force, suspects may fear illegal or excessive force.

Fear of improper force is compounded by the question of who will police the police. If a man

intent on rape uses force, it is possible that someone wilthépolice to prevent the event. If

police are using excessive force on a suspect, one presumably cannot call for the police to help or
call civilians to intervene. A suspect might think that he must do all he can to keep the officers
cam,uptoandincthi ng mani festing Aconsento to a searc
if the officers become angry. Hence, in the Fourth Amendment area, people choose to say yes

rather than run the risk of refusal.

Note that in the paradigmatic consensual searchringbe officer wants something from an
individual and tries to find a way to get what he wants within the parameters the Court has set.
There is no suggestion that the suspect actually wants what the officer wants. In this way, search
law mirrors MacKinmn's paradigm of the sexist aggressor who seeks sexual dominance rather
than seeking mutual pleasufEN250] Just as some aggressive men learn how to obtain sexual
satisfaction without running afoul of rape laws, officers are trained in how to deal with the public
so that the officer's chances of obtaining full cooperation are maximized withoutgwafaul of

the law. Even good police expect to gather evidence from suspects who need persuasion to say
yes (or at least submit) to a search reqyEdi251] MacKinnon's model of the aggressive

seducer resonates within polisespect encounters.

Moreover, the power differential between women and men is less than the power imbalance
between officer ashcivilian. No civilian males are authorized to use physical force to maintain

their power advantage visvis women, whereas police may and do use force against suspects.

The words of MacKinnon apply squarel gtont o cons
under conditi PFN262Jof i nequality. o

B. Susan Estrich

Susan Estrich also condemnede#gw for failing to punish most types of nonconsensual sexual
aggression and for the intentional Afailure t
[FN253]While MacKinnon is best known for her theory of subordination and her view that rape

law mirrors the culture's acceptance of coercion and control by men over women, Estrich sought

to criminalize much nonconsensual aggression by changing the interpretation of the rape law
elements. Three of Estrich's points will be analogized to consensual search doctrine:

1. The |l aw imagines #dreal rapeo as the cri me;
2. The law expects women to behave hien;
3. The law prioritizes male satisfaction by blaming the victim.

Estrich coined the phrase Areal rapeo in her
criminalize a prototypical rape, meaning such conduct as a man's putting a gun to a viatim's he

and threatening to kill her in order to have intercourse. The law recognized this as rape,
regardless of the woman's | ack of resistance.
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that no crime has taken pekaaeplehewheheift asts
or no other physical i njury i s [FN2b54]l i cted, 0 or

Force or threat of force is an element of rape in almost all jurisdicfieN255] Courts defined
force narrowly, in a way that Estrich compares to a schoolboy fight, and rejected a more nuanced
understanding of threats, force, and coercion:

Force is when he hits me; resistance is when | hit back . . . . A second undegstdridice, not
acknowledged in the law of rape, recognizes that bodily integrity means more than freedom from
the force of fists, that power can be exercised without violence, and that coercion is not limited
to what boys do in schoolyard&N256]

The courts' traditional definitions of force
ruet hat the fAsex was without the woman's conseil
force. In other words, the woman was not forced to engage in sex, but the sex she engaged in was
against [FN2T] wi Il | . 0

Just as the | aw imagines #dreal rapeo as qual.
weapon or fi st s, sedrahand beizweolavisimaginedas something different

from the usual situation in which a suspect gives up his rights because he is afraid of the
consequences of not acquiescing. Real coercion by the police involves actual violence or spoken

threatsBor r owing Estrich's phrasing, the | aw fAoft
violation] has taken placedo when the facts ar
physical i njury is infl i ct[EN@58]Geach andiseitueta®w, t hr e

like rape, fails to acknowledge that power can be exercised withoaheshnd that bodily
integrity means more than freedom from a gun pointed at one's head.

Although there is no explicit force requirement in consent searches, the paradox for searches is
almost identical to the rape paradox that Estrich describes. Thditiahgnce is that one must

substitute the word Acoerciono for the word
that the law agrees that a suspect allowed the police to search him or her against his or her will,
yet the | aw 1 sodcgescion]. hnather wonds, the [manar§ woman was not
forced to engage in [a search], DbDRNRS9Bhe [ sear

pointing out how traditional rape law failed to uphold autonomous consent by focusing on force,
Estrich's condemnation of the force requirement helps illuminate consensual search law's flawed
focuson coercion rather than the wishes of the person seized and searched.

Rape law is constructed with the expectation that women behave like men, explains Estrich.

[FN260] The schoolyard fight paradigm, modeled on naemale combat, is an example of

how this male bias influences the legal definitions of fqfed261] Another example Estrich

gives of how the law expects women to behave like men is found in jurisdictions that invoke a
reasonablegrson standard; incidentally, the jurisdictions whose rape law most resembles the
Supreme Court's pronouncements on consensual searches. These jurisdictions define force by

i nquiring Awhether the defendant ' sthemidlof@ and s
reasonabl[EN26Rlo man. O

How does a reasonable woman act?, Estrich asks, seéelemgose the discrepancy between
how women actually act and how courts expect
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reasonable person is one who does not scare easily, one who does not feel vulnerability, one who
isnotpassive....Thereamabl e woman, it seems, i s not a s
ma n[FN263]

Considerthesimhiar i ti es bet ween these rape jurisdicti
| aw of consensual searches that wuses the obje
search is consensual or not turns on the degree of force employed by thamdldeether this

force constitutes coercion. Thus, in both rape and search law, how much force or coercion

exceeds legal bounds depends upon how much force or coercion is needed to overcome the will

of a reasonabl e person.sdmmd hapemdlaev, attthrei Biu tee
mo s t rape victims are women. For seareh | aw,
meaning that there is nothing illegal on his person or in his possessi&mthough no litigant

bringing a motion to supprsdits this profile.

The Drayton Court concluded that a reasonable person would not interpret the officers' words as

an order because the policemen's voices were not menacing in tone and because the police used
polite questions rather than aggressive comusdo solicit consent to a searffiN264] While

rape law imagines that rape victims shouldlizetmen, search and seizure law imagines that

suspects should act like innocent civilians who would never be intimidated by police officers as

|l ong as the officers were polite. I n both sit
not feelvuh e r a b[FNI265] v . 0O

About rape | aw, Estrich writes:atséndlecercominl d pr o
sex, regardless of &6éconsentod or A[w]e could
of wo [RN266] Tthe law chose to do neither.

Rape |l aw's unwillingness to recognize Athat p
intentional, Estrich claims, in that i1t purpo
womeris autonomy. Writing about those jurisdictions with rape laws that most resembled the law

of consensual searches, rape | aws that probe
calcul ated to overcome the wild/l of a reasonahb
Swch an approach accomplishes two things. Firs

women who feel powerless, vulnerable, and afraid; the force standard guarantees men freedom to
intim date women and exploit gheorwwehknkesmes.
it makes clear that the responsibility and blame for such seductions belong with the woman.

Because the will of a reasonable woman by definition would not have been overcome, a

particular woman's submission can only mean that shabipar as women g¢pFN267]

Rape law is set up to blame the victim for her predicament. AglEstates in the quote above,

the normative nature of rape | aw fAmakes <cl ear
seductions belong with the woman. o The | aw te
other women would not have allowed the isiea of their privacy.

The narrow definitions of nonconsent and force represented policy choices by the men who
wrote and interpreted rape law. Men's autonomy was given a higher priority than women's.
Blaming the woman was inherent within this policy cleoic
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Just as Estrich pointed out that a narrow meaning of coercion in the rape context fails to respect
the autonomy of womelfi-N268] so does the narrow meaning of coercion in search law indicate
a failure to respect the civilians whom police stop on the street. As with rape law, search and
seizure law could easily prohibit violations of the Fourth Adraent, regardless of consent.

[FN269] Or, search and seizure law could define consent in alveaydspects the autonomy of
civilian suspects. As with rape law, the Court chose to do neither.

In creating the conseib-search doctrine, courts intentionally and consciously gave power to the
police and deprived civilian suspects of their autonomg,smmilar fashion, as Estrich suggests,

to rape law's giving power to men and depriving women of power. Within the search and seizure
case law, the decision to allocate burdens on the person resisting the aggression is even more
conscious. In Bustamontdig Supreme Court stated that consent searches are necessary because
sometimes that is the only way that important evidence is s¢ié#70] In other words, were

the Court to implement a definition of coercion that recognized subtle or structural coercion, the
Fourth Amendment would block police from searching and this would deprive the government

of its useful evidence. In this way, the Court intentionally chose to increase police power to wage
the war on drugs and solve crimes, over individual autonomy.

Another similarity between the consent doctrines in rape and in search and seizure lawes that th
searched suspect is also blamed for allowing the invasion of his or her privacy. Estrich writes
that by defining force to exclude many met hod
that the responsibility and blame for such seductions belohg wit h e W27 H In search
cases, the reasonable innocent person standard tells indivithtatss their responsibility to

guard their own Fourth Amendment rights. Courts tell consenting defendants that it is their
personal failure to refuse a search request that led them to be searched and therefore
subsequently arrested and charged. Caelitsuch defendants that it was wrong or foolish to

fear police reprisals for refusing consent. Traditional rape law might have demanded of a rape
victim: Why didn't you push back or try to run? Similarly, contemporary search law might ask a
victim of a Fourth Amendment violation: Why didn't you say no when the police asked to search
you?

One might say that the law punished Drayton for giving in too easily to the police during the
drug interdiction on the bus Drayton was riding. The Court's reasoningsssigget the officers
would have allowed Drayton to refuse while they completed their drug interdiction of others on
the bus, without any further unpleasant presg§&fé272] It is as though the Court said to

Drayton, Why didn't you tell the police to keep their hands off you and get up and leave the bus,
if you subjectively didn't want to be searcRedf course, the law does not really want Drayton

to resist any more than the law wants a working prostitute (a type of woman that the law makes
freely rapeable, according to MacKinndkRN273]to prevent unwanted sex by stabbing her

rapist. The ideal search subject would graciously consent because he would want the police to
search without regard tourth Amendment restrictions. The law is intentionally set up to ensure
broad police access to suspects and then blame those suspects when they allow access to their
bodies and property.

C. Anne Coughlin
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While Susan Estrich is best known for her concept fir e a | rapeo and MacKin
of subordination, Anne Coughlin contributes a conception of guilt, namely that rape victims were
presumed to be gui l ty[FN2Foffersansighis mtb eowthéi Sex and
elements of rape were constructed in response to this presumption against women who alleged

that they did not voluntarilgonsent to sexual intercourse.

The heavy burden placed on rape victims is best comprehended, Anne Coughlin proffered, if we
stop thinking that rape law was designed to support female autonomy, and instead view the
elements of force and resistance as piiesdrto disprove the guilt of the complainant.

Historically, engaging in sex outside of marriage was a crime. Unless married, consenting sexual
partners were guilty of fornication, sodomy, adultery, or some combination of the[EN@&5]
Before consensual sex was decriminalized, Aju
merely as crime victims but al so as potential alflFEN2G6hp!l i ces
When women claimed raphey were suspected of committing a crime, and the burden shifted

to them to establish their innocenfleN277]

At common law, a woman was expected to resist a potential rapist to the utmost. Although
resistance was never specifically an element of the offense of rape, courts used a woman's
resistance to measure the quantity of force used againfFNei78] Hence, the resistance
requirement is linked to the force or threat of force elemerdp#, the burdensome

requirements that made it difficult for women to prove nonconsent. Modern courts have looked
at statistics that show that women who fight back are put in greater peril, and such courts use
these statistics to explain why resistanceuthaot be demanded of sexual assault victims.
[FN279] In hindsight, it seems obvious that vicEwho resist rapists risk unpleasant
consequences. The point Coughlin makes is that common law courts were less concerned with
whether a woman got hurt than in making sure that she was not really a participant in a crime.

There are striking similarities,dDghlin notes, between the traditional force and resistance
elements in common law rape, and what a criminal defendant would need to prove that she
committed an act out of dure$gN280]The HApri mary substantive el en

are indistinguishable from the force and resi
Acommon | &sisied thautdegleress defense, like the rape offense, was not satisfied by
threats of minor physical i njury or [ENg8lt hr eat

Duress places a high burden of proof on those claiming coercion. This comparison helps explain
why rape laws included a force element that refused to recognize subtle fahresats and

coercion. That a criminal defendant was subjectively opposed to sexual intimacy would not,
without more, serve to extricate him or her from punishment. The duress analogy helps explain
the construction of the elements of force, threat, anccimrewithin rape law.

The force requirement could also disprove the woman's guilt in another way. Not only might

force help the victim make out the elements of a duress defense, force might also undercut the
volitional aspect obodilymovesments eeae. produtetl not blyleer wo ma n
6effort or determination,® but by the man's e
mer el y an ii [FN282] Tiiadoresidaration hetps explain why the law demanded

force or threats threats in common law rape beyond that required for robbery or extortion.
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Coughlin also draws a parallel the fraud defenses a woman could raise if she were charged

with the crime of fornication or adultery. Common law rape made it difficult for women to claim

that their consent was invalid because it was based upon the man's fraud. Fraud was only
acceptedi common | aw rape cases fAwhere the woman
her conduct was nonsexual, such as participating in a routine medical procedure while the man
used the procedure as a subterf ugeavibgsexr wher e
with her husbandFN283]i That t he woman was i nducéeadedt o eng
on some other mistaken belief that she held, even if such belief was created by active deception

on the man's part, would be irrelev[@¥d4 to her
Coughlin argues that the limited way fraud interacts with consent within rape law is a direct
consequence of the presumption of guilt given to rap@ns. The rape situation, then, was

considered akin to a situation in which a defendant participates in a crime by physically aiding

the principal but asserts that she, the defendant, did not share the intention or mens rea with the
principal criminal aatr due to fraud. A woman charged with the crime of fornication or adultery

could make precisely the same mistalkdact argument at common law that a rape victim could

raise to establish that fraud negated consent.

Just as rape victims were suspectedoofmitting crimes in former times, those who move to
suppress evidence on the grounds of governmental overreaching are also suspected of criminal
activity. Although he has not been convicted, the defendant questioning his search is as suspect
as a woman whadmitted to the actus reus of adultery while explaining that she acted against
her will. In fact, many scholars consider the current Court to be generally hostile to suppression
motions because the Court views such motions as windfalls for crin{irRd385] For the

person with drugs strapped to his thighs whom police search on a bus and whorassounes

to be guilty, subjective nonconsent is no more sufficient than it was for the victim of rape whom
common law courts assumed to a violator of sexual norms. The law adds requirements in a way
that transforms the question of nonconsent and heightermitiden of proof on the party

presumed guilty.

Consenting to a search is not admitting to a crime in the way that consenting to sexual activity
ran the risk of admitting to adultery, sodomy or fornication. For consensual searches, the crime
the defendan alleged to have committed is a separate fact pattern from the defendant's consent
to be searched. By contrast, in historic rape law, the victim's presumed crime (fornication)
merged into one fact pattern with the crime the victim sought to prove abarreggressor

(rape). Nevertheless, Fourth Amendment victims must jump through hoops to prove that police
officers acted with force or threats or fraud to establish that their search was coercive, similar to
common law rape victims. Just as those accoséarnication could not prove their innocence

by demonstrating a subjective desire to refrain from having intercourse, so too do search victims
fail to meet their burden by simply demonstrating a subjective desire to refrain from allowing the
officer's tauch. The legal system has a method for altering burdens of proof in a way that
disfavors those whom the system views as guilty.

The unsatisfying aspect of Coughlin's analysis is that, theoretically, the criminalization of
consensual sex could have workegaiast men accused of rape. Although she proves that the

high level of proof required in rape is premised on the fact that the rape victim is presumed to be
guilty, she fails to answer the question of why this guilt does not affect the man charged. Even if
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the common law rape defendant succeeded in defending himself by showing that the sexual
activity was consensual, he would still be admitting factual guilt to the crime of fornication. If a
man's guilt as a sexual partner was paramount, courts couldleasslyonstructed rape laws so
that they contained fornication as a lesser included offense, because, if sex occurred, the man
would have been guilty of something. For this reason, Coughlin's analysis must be combined
with the insights of feminists who argd that rape law privileged male autonomy over female
autonomy. Although men and women may have been prosecuted for consensual sex in equal
measure[FN286] the law viewed the woman as more blameworthy.

An understanding of structural inequality between police and defendant is as necessary to search
law as an understanding of the mtdenale paradignof guilt is necessary to rape law. Just as

alleged rapists were not considered guilty even though they confessed to the physical crime of
fornication and perhaps adultery, police who search suspects without probable cause to do so are
not considered guiltwhen they argue consent. Taking Drayton's situation as an example,

because there was no probable cause or reasonable suspicion to support a search, courts could
have considered the police officer guilty of unconstitutional aggression since the defdratants'

was searched without cause even before defendants' bodies were searched without cause.
[FN287] Still, the party presumed at fault in the search cases is the alleged victim of the search,
just as the party presumed guilty in traditional rape cases was the alleged rape victim. One must
understand the structural advantages enjoyed by one partyjeintormake sense of consent laws

that burden one party (women claiming rape, defendants claiming illegal search) while

enhancing the autonomy of the other (men defending against rape charges, police defending
against suppression motions).

Coughlin sets up dichotomy that is instructive, namely, that laws either protect autonomy or
assume guilt, but not both. Rape laws could have distinguished nonconsenting partners from
partners guilty of fornication, while also protecting women's autonomy, but Cougislishiown

that preoccupation with women's possible guilt trumps interest in their autonomy. At one time

the Supreme Court interpreted the Constitution as protecting the autonomy rights of the guilty as
well as those of the innocefEN288] However, current doctrine seems to prove Coughlin

correct. The Court either views the litigant as guilty or wpdhprotection, but not both. This

explains why consent searches have morphed from a strict rule that honors autonomy into a loose
standard that focuses on how much pressure courts think police may exert.

While Coughlin points out that rape did not staut as a crime against personal autonomy, the

Fourth Amendment arguably did begin by protecting personal autonomy, intentionally creating a
right for people to be secure in their persons and property. Following Coughlin's reasoning, one
would thereforeexpct search and seizure | aw to give mo
willo of the victim in defining consent to se
worse than, traditional rape law at respecting the personal choice of the iatlteidonsent is

informative. The comparison of search law to rape law teaches us that in order to affect change

in this area, scholars and courts need to reaffirm autonomy as the primary goal of the Fourth
Amendment and the only justification for a corntsexception. Coughlin also establishes that it is

the presumption of guilt that blocks autonomy. To overcome the presumption of guilt, scholars

and courts must reaffirm the principle that criminal defendants are as deserving of autonomy as

t he al Iseeg evb nfeln@do of yesteryear.
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D. Summary of Feminist Theory

There are many parallels between how consent was historically defined when a rape defendant
alleged that a woman consented to sex and how courts today define consent when police allege
that a suspeaonsented to the search of her person. Instead of focusing on whether sexual
intercourse was wanted or unwanted, as feminist scholars advocated, traditional rape law
determined consent based on the amount of force used and whether the alleged victin resist

the male's attentions. Similarly, the consensual search doctrine does not focus on whether police
searches are wanted or unwanted. Rather, in deciding motions to suppress, judges determine the
validity of consent based on the extent of the force emglbyahe police and whether the

suspect submitted to the officer. Traditional rape law did not recognize that subtle coercion
garners mere submission, not voluntary consent. Similarly, consensual search doctrine ignores
subtle forms of coercion and treaisquiescence as consent.

MacKinnon's subordination theory applies to Fourth Amendment law of search and seizure.
Consensual search law intentionally allows a good deal of unwanted intrusion to count as
consent. The law is intentionally erected to alloniqeoto have access to certain types of people.

It does this by establishing an objective standard and by requiring force or specific threat of force
in order to disprove consent. Most routine violations of people's rights are countenanced; as a
general prposition, only deviant behavior by police will lead to suppression of evidence where
the government claims consdntsearch. Just as feminism would begin with the woman's point

of view, civil libertarians should begin with the suspect's point of vievetardhining whether or

not the suspect gave up his Fourth Amendment protections.

Giving voice to feminism's appreciation of power differentials within search law may also help
improve rape law. To rectify coercion in rape, the law could expand the typesraive

behavior that negate consent. A woman who truly fears serious consequences that are not as
explicit as a gun to her head should not be expected to say no in order to evince nonconsent.
Rather, nonconsent should be the presumption underlying brsiara the encountefFN289]

As in traditional rape law, the Fourth Amendment consent dodtilseto fully protect

autonomous individual choice. A true recognition of autonomy as the purpose of laws forbidding
sexual assault would include recognition that power dynamics may make it difficult for sexual
assault victims to resist the aggressomewben the victims subjectively wish to be left alone.
Similarly, a true recognition of autonomy as the purpose of the Fourth Amendment would
include recognition of the way that power dynamics may operate when police stop civilians,
making it difficult for civilians to resist the wishes of police even when the civilians subjectively
wish to be left alone.

Finding no coercion because the atmosphere wa
coercion because a rape victim did not resist her abusele Ydpe law's objective requirements

of physical force and resistance have lessened and even vanished in some jurisdictions in

response to feminist critiques, the condergearch doctrine has gone in the opposite direction,

with a test that is now compédy objective. There is, as Raymond points out, a gamesmanship

aspect upheld by the Court's reasoning, but there is also an intentional decision on the part of the
Supreme Court to privilege police power over civilian autondfiy290]
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VI. The Result of Importing Feminist Theory into Fourth Amendment Law

A. Using the AVi ctheseand Riewres pecti ve for Searc

Just as rape victims were told they asked for it by wearing short dresses and not screaming for
help, suspects are told they asked for it by extending their arms to be searched. They are told it is
their fault that the police touched théiighs or looked in their pockets. They are told that they
should have resisted the police incursion, even if resistance risked triggering further charges or
unpleasant responses from the police. Currently, courts across the country deny motions to
suppres based on the defendants' consent to otherwise unlawful intrusions, while relying on a
legal formula that blatantly ignores whether the defendants actually invited the intrusions. If
feminist theories of rape are followed within the law of search azdrsgithe government

would have to find a reasonable basis for searches that does not blame suspects for capitulating
to the wishes of police officers.

The primary benefit of borrowing the consent doctrine from rape is that it will bring a victim
perspectre to the endeavor. Feminist scholars tried to change the laws on rape from a
Aperpetrator perspectived concerned that rape
Avictim perspectivedo concerned wi tlmangmgptheen con
standard from what a fictional reasonable person would do if faced with unwanted sexual

aggression to focusing on what the particular victim at issue wanted. The same change needs to
occur within search laFN291]Wh er eas MacKi nnon reveals the he
level of acceptable force starting just above the level set by whath as normal male sexual
behavior, o this article reveals similar harm
just above the | evel set by what [FN22]3ustash as n
MacKinnon would start with the point of view of the woman propositioned for sex, this author

would start with the point of ew of the man or woman propositioned for a search.

In one anomalous Supreme Court condergearch case, Ferguson v. City of Charleston,

[FN293]the Court truly appeared concerned with the autonomy and dignity of the alleged

criminals. Ferguson evaluated whether police could seize blood tests performed on pregnant

women in a hospital inordertopsogs ut e t he women for drug abuse.
meaning of 6dconsentd in sexual assault and se
understanding of consent that is strikingly similar to that embodied in the Ferguson majority's

opi ni on, gewwaslaztfFN294] Bredaking with precedent, the Ferguson Court

determined that knowing and ititgent waivers were a prerequisite to valid consgtl295]

The Court appears to have viewed firegnant women in Ferguson, unlike the male drug

offenders in Bostick and Drayton, as deserving of robust privacy rights. The facts of Ferguson

may have triggered the different response, for the decision takes place against the backdrop of a
long-standirg feminist enterprise to provide reproductive choice for women. Feminist advocacy

in support of privacy and autonomy rights for women is not matched by any social support for
alleged male drug carriers. The Ferguson women were viewed as innocent altieyugted

illegal drugs, while Bostick and Drayton were viewed as guilty. No one expects that Ferguson's
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holding will be applied to men and women stopped and searched on street corners or during
automobile stops. One lesson of Ferguson is that feministasship mattersfFN296] it should

be brought to bear on everyone who encounters police coednitihthe bodily integrity of men

in baggy pants on public buses is taken as seriously as that of women in hospital rooms, the
consent doctrine wil/ remai n t hEN2%)y ni c al Ahea

Carbado describes the Supreme Court as having
suspects and advocaviest it imap AiN2D@ ehStpeupetdatora d o pt a
perspective, in Carbado's view, is one that enfraeial policing. The Court refuses to

incorporate the racial impact of police power on minorities into its decision because of a notion

that police should not be blamed for societal inequities beyond their control. The perpetrator
perspective allows a fioe officer to exploit vulnerabilities as long as the officer himself did not

create the vulnerabilityFN299] The subjective viewpoint would change consersearch from

a normative decision condoning a certain level of force, to an effort to safeguard individual

autonomy and Fourth Amendment protectionsanss police power[FN300]

This article uses the expression Avictim pers
stopped sharof calling for a subjective viewpoint. By urging courts to include race as part of the
totality-of-circumstances test and to recognize that black men's submission to authority generally
does not indicate free choice, Carbado tried to infuse a certaimawiosubjectivity into the

otherwise objective tegt=N301] I go further than Carbado becaus®ek to change consent to a
totally subjective question that considers the full situation from the victim's perspective,

including the victim's likely fear of further inconvenience, potential arrest, and possible brutality.
The person's race would beaeant, but so would the fact that the person has something illegal
upon his person. It will be almost impossible for the state to overcome the strong inference that,
absent coercion, a suspect with drugs on his person will not willingly consent to a seéach

| challenge the notion that the concept of consent can be anything other than individual and
subjective without doing damage to the dignity of the person whose consent is at issue.

The language of victim and perpetrator reinforces insights fagra law analysis that can apply

to the search law context. Acknowledging that the quality of the injury is different in the two
situations, one may still think of the woman in Crash as a victim even before she was raped. A
victim of police overreaching someone who is coerced into submitting to police conduct that
would otherwise be forbidden by the Constitution. A victim perspective would require courts to
ask whether the law protects the autonomy of the victim and whether it protects dignity, or
whethe the law instead allows exploitation of vulnerabilities. Unlike a perpetrator perspective
where the concern focuses on aggressors being unfairly penalized for common coercive
behavior, a victim perspective cares about the victim's experience.

In additionto building on other scholarship about coercion, the rape analogy adds a new
dimension for it cajoles readers into viewing search victims as human beings who have a right to
be secure in their persons. Nor is it a stretch to look to rape law, for ond bleaalble to

reference a different area of law that uses the same terminff®¢802] The fact hat such

different definitions are imposed on the same words signals a degree of terminological distortion
that is troubling.
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B. Autonomy Should be Recognized as a Primary Goal of the Fourth Amendment

Autonomy and privacy should be articulated as corésgufahe consent doctrine. The text of the
Fourth Amendment gives Athe peopledo the right
Afagainst unreasonable searches and seizures, 0
individual's right to be leftlane and the government's need to invade privacy as a means of

gathering evidenc¢FN303] In 1949, Justice Frankfurter wrote that the Fourth Amendment
Aprotects the security of one' s[FN8G4f vacy again

Some scholars have discussed better articulation of the focus of search and seizure protections.
William Stuntz argued that the definition of privacy be explained in two ways. First, individuals

have an interésn keeping information and activities secret from the governnieN805]

Second, preventing swvasiodmootidignitary interests, as when a police officer publicly
accosts someone and treats him as a suspect. Arrests or street stops infringe privacy in this sense
because they stigmatize the individual, single him out, and deprive him ef & o[RN3@6]

Sherry Colb suggested that in addition to protecting the right to privacy, tingh PFonendment
should have as a secondary purpose the goal o
available discretion to target her [FNM307] unf avo
Recently, Bennett Capers urged the Court to include a combination of these concerns and

recognize a commitment to equal citizenship in additoprivacy and the right to be free from
unreasonable government targetifigN308] Autonomy, abng with privacy, should be

recognized as a primary purpose of the Fourth Amendment. The right to be left alone includes a
right to determine who touches one's body and things. The right to be free from physical

touching and restraint by police carriesom@omitant right to selfletermination, to autonomy.

The consent doctrine is directly tied to individual autonomy because by consenting to a search of
his body or property, a person gives up his right to remain free and untouched. Professor Thomas
Davies smmed up the Fourth Amendment theory of consent as follows:

Consent amounts to a citizen's surrender of an expectation of privacy and an exposure of an
otherwise private interest. Under this concept, the sole focus of inquiry is whether a person

whose priacy interest was at stake . . . actually gave permission for an intrusion. If such a

person gave consent, the Fourth Amendment's reasonableness standard is rendered inapplicable.
If no such person gave consent, the protections of the Fourth AmendmennepplyfFN309]

Nor should it matter that consent is an exception to the privacy rights affoydbe Fourth

Amendment. The term Aconsento itself 1implies
Thurgood Marshall wrote that Aconsent searche
citizens to choose whether or not they wish to exercise theit cortisu t i o fFR310]The ght s . ©
Court even used the word nwingg@mindivigual totchmoselte scr i b

be touched or searchg&N311] Yet, as this article has demoraed, the Court's rulings fail to
accord privacy, autonomy and human dignity to this area of law.

Autonomy should constitute the foundation for interpreting the coitsesgiarch exception to
the Fourth Amendment, just as autonomy has become the founfiatprosecuting rape.
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Just as the passenger in Crash should have a right to control who puts his hands on her sexual
parts, she also should have a right to control whether a police officer touches her hips and her
legs for purposes of exerting power otier. At the very least, the Court should agree that
everyone should be free from arbitrary searches that are based on the desire to humiliate and
degrade, even if they do not constitute sexual assaults. Autonomy should not begin and end with
one's sexualratomy.

Eventually, linking search doctrine to rape law should also improve rape law. Once the law
accepts that fear of arrest or detainment, in itself, is a form of coercion, then it should also end
the ability of police officers to raise a consent de¢aiossexual intercourse with people they
solicit while on duty.

Scholars who endorse the continued use of a normative, objective model of determining consent,
like Simmons, are worried that the cost to society would be too high if courts honestly applied a
voluntary consent tegt-N312] Indeed, if MacKinnon's concept of power is given credence, it is
difficult to imagine how courts could ever conclude that a person willingly chose to give the

police access to their body, without fear of legitimate or illegitimate police injury, or threat of a
criminal charge for failing to obey. In contrast to rapegations, where the benefits of

consensual sexual intercourse are recognized, there is no such benefit to consensual searches for
someone with contraband upon his person. Hence, the feminist vision would alter the consensual
search doctrine as it now etdsThird party consent and apparent authority to consent would
survive the change, but it would disallow many searches where the police use the consent
doctrine to mask otherwise impermissible behayki313] Only in those situations can we

envision autonomous individuals wanting police to have power beyond the Fourth Amendment
restrictions, eithebecause it does not truly impact on their own autonomy (they have no real
authority to consent because they have no real privacy interest at stake) or because they have
privacy rights but believe that the search will not lead to their own arrest antipenis

Yet the end of consent searches hardly spells the end of warrantless search options for police. As
Justice Scalia has noted, the Fourth Amendmen
with exceptions that i [FN3WaEvenpoliceédoadthing unr ecog
different, the searches may be justified under other recogexasgtions that exist or that may

come into existence to fill the need. Just as the special needs exception to the warrant and

probable cause requirements has been expanded to allow increasing intrusions upon passengers

at airports|[FN315] the Court might accept a special needs justification for bus interdictions

such as those featured in the Bostickl Drayton cases. Eliminating the broad consent exception

will curtail many arbitrary, capricious and racialbgsed searches, but that is not a bad result to

those who value the Fourth Amendment. It simply purifies Fourth Amendment jurisprudence by
requring police to articulate a legitimate purpose for intrusions. Eliminating the consent

exception might appear to curtail police power, but one should recognize that it is really the

Fourth Amendment itself that detracts from arbitrary police power. Cbesarch doctrine is a

relatively recent phenomena designed to undercut the original scope and power balance of the
Fourth Amendmen{FN316] It feigns to accord weight and dignity to the wishes of those who
voluntarily gave up their rights while punishing individuals because they submit to those with

power over them. There should be no protest ageetigrning the Fourth Amendment to its

rightful status.
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VII. Conclusion

Figuratively, the law draws a line on the passenger's body in Crash. On one side of this figurative
line, consent and nonconsent are governed by rape law doctrine, in which feofinlars have

pointed out the importance of recognizing subtle forms of coercion that cause women to submit

to unwanted sexual touching. Feminists have sought with varying degrees of success to make the
term Anonconsent 0 sy n o rofytmeoevonsan, vsubjectivaiirggra Om st t h
the other side of the line, the Fourth Amendment regards consent and nonconsent as requiring a
normative inquiry that has nothing to do with the subjective wishes of the person whose privacy

was invaded. When policdequest permission to search, courts generally ignore the power

imbalance and treat acquiescence as consent except when police behave in a particularly

egregious fashioffFN317]

Two common law doctrines that most infuriated feminist rape theorists were force and
resistance, requirements that cut against the subjective inquiry of whether a womaltevishe

have sexual intercourse. This article has shown that Fourth Amendment doctrine has come to
embrace similar force and resistance requirements in suppression law. If police convince a court
that a suspect submitted rather than resisted, then the d¢lbumtjuire into the amount of force

used by the police to obtain the suspect's cooperation rather than determining if the search was
against the will of the person searched. Just as traditional rape law was generally a normative
guestion of male force,alci ng At he | evel of acceptable forc
what 1 s seen as nor [FN8L8]seasch law haseb&canzela ndoneativa vi or , 0
guestion of whether police used undue force to obtain cooperation. Currently, Fourth

Amendment consent doctrine is totally divorced from a subjective inquiry that determines what

the searchietim wanted. This leaves people like the driver and passenger in Crash vulnerable to
police who are no longer constrained by the Fourth Amendment as long as such police know
how to obtain Aconsento by met hodsnoagive ept abl
Awei ght and dignityo to thé¢N3Flegloncept of agre

@ D

In the end, Gash is a film about how interconnected American society is, even as our society's
members feel as though they are leading separated and segregated lives. The mistreatment of one
person by another ripples out and changes the lives of others. What weechortakhis in the

consent area is that we should not segregate the victims of police overreaching as if they are
separate and distinct from the rest of us. Just as feminists embraced all women and men who

were subjected to sexual abuse as worthy of theegtion of law, so should legal actors, courts

and legislatures alike, quit treating subjects of illegal searches as undeserving of dignity and

aut onomy. By fiadjudicating the | evel of accep
isseenasomr ma | [ @aggr es s i WN320pcourts have protdrtechpalicei access to

men and womerand in particular to some of the most vulnerable people in society, such as
minorities, the poor, and the youth. As this article has shown, the Fourth Amendment was
designed to fAprotect the security ofFN®Ye' s pr
Thus, as in the rape context, autonomy should be taken with seriousness and réspect in

Fourth Amendment context. Rape law changed when legislatures and courts began to take sexual
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autonomy seriously. Individual autonomy should be viewed as the core value of the Fourth
Amendment, with dignity of choice viewed as the linchpin of the cdresaeption. Only then

will the consensual search exception be given its proper burial alongside the force and resistance
requirements in traditional rape law.

[FN1]. Associate Professor, Howard University School of Law. | am grateful to Dean Schmoke
who supported my research and made it possible for me to workshop these ideas at Law &
Society Associabn's Conference in Denver, the University of Baltimore's Feminist Theory
Conference and at the Conference for the Association of the Study of Law, Culture and the
Humanities at Suffolk Law School. | am obliged to Aya Gruber, William McClain, Adele
Bernhad, Cynthia Lee, Phyllis Goldfarb, Martha Ertman and Lawton Cummings for providing
insightful comments on drafts. Much thanks to Edneka Haynes and Chelsey Rodgers for their
research.

[FN2]. Susan EstrictRape, 95 Yale L. J. 1087, 1150 (1986)
[FN3]. United States v. Drayton, 536 U.S. 194, 212 (2q8duter, J., dissenting).

[FN4]. Maclin gives this as one of three possible doctrinal foundations for consent searches since

the Court has never enunciated the precise basis for the consent doctrine. Tracey Maclin, The

Good And BadNews About Consent Searches In The Supreme Court, 39 McGeorge L. Rev. 27,
29(2008) The second theory is Athat a consent se.
under the Fourth Amendment because the subject has relinquished his or hebeghtaiected

by the amendment. o6 The third theory is fwheth
whet her the police conduct is Oreasonabl ed un

[FN5]. SeeHenry v. United States, 361 U.S. 98, 102 (1959) Pr obabl e cause exi s
and circumstances known to the officer warrant a prudent man in bglignnhan offense has

been commi t Margaddv; Prirgle,6404J1Ss366, 371 (2003 Th e pcauseb a b | e
standard is incapable of precise definition or quantification into percentages because it deals with
probabilities and depends on théatity of the circumstances. [citations omitted] We have stated,

however, that #A[t] he substance of all the def
belief of guilt, o [citations omittetdiiespecnd t ha
to the person t o beYbaraa llimois,d4l USr85, 91e(197%héreé ( c i t i
the intrusion is Asufficiently |imited in sco

pat downs of a suspect's outer clothing,dbkce need reasonable suspicion rather than probable
causeFlorida v. Royer, 460 U.S. 491, 500 (198Reasonable suspicion requires police to
justify the stop or frisks by pointing Ato sp
ration a | i nferences from those f @ecrytvsQhio,3aJSonabl y
1, 34 (1968)However, where a suspect consents to the search, the law neither requires probable
cause nor reasonable suspicion to engage in the invasiowadyprirhis article uses the term

Al egiti mate purposeo to mean whatever the Fou
exception, whether it be a warrant or probable cause or reasonable suspicion.

[FN6]. There are many recognized exceptions to the warrant requirement in the Fourth

a7


http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNRF1354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNRF2354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=0103241576&referenceposition=1150&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=1292&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNRF3354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002373229&referenceposition=212&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNRF4354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=0336116124&referenceposition=29&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=117969&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=0336116124&referenceposition=29&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=117969&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNRF5354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1959123808&referenceposition=102&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2003915502&referenceposition=371&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1979135192&referenceposition=91&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1983113926&referenceposition=500&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1968131212&referenceposition=34&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1968131212&referenceposition=34&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.08&db=780&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=13560B40&tc=-1&ordoc=0354440528
http://web2.westlaw.com/result/documenttext.aspx?method=TNC&db=TP-ALL%2cJLR&mt=208&sri=327%2c328&rs=WLW10.08&scxt=WL&rp=%2fWelcome%2f208%2fdefault.wl&ss=CNT&cxt=DC&fmqv=c&cfid=1&service=Search&rltdb=CLID_DB268264113110&vr=2.0&cnt=DOC&query=%22JOSEPHINE+ROSS%22&rlti=1&eq=Welcome%2f208&fn=_top&origin=Search&rlt=CLID_QRYRLT5063374113110&sv=Split&n=7&sskey=CLID_SSSA9069764113110#FNRF6354440528

Amendment, but the government need not prove that any of thesgtiexs apply where a

subject freely consented to the search or seizure. For example, under the exigent circumstances
exception, if police have probable cause to believe they withessed a traffic infraction, they do not
need a warrant to stop the car aeat the suspect.

[FN7]. Thomas Y. DaviedDenying a Right by Disregarding Doctrine: How Itis v. Rodriguez
Demeans Consent, Trivializes Fourth Amendment Reasonableness and Exaggerates the
Excusability of Police Error, 59 Tenn. L. Rev. 1, 28 (1991)

[FN8]. Devon CarbadoH)Racing the Fourth Amendment, 100 Mich. L. Rev. 946, 1004 (2002)

[FN9. See, e.g., WilcunSiamnyoon sButNoSt il I Reasonabl
Understanding the Consent Searches Doctrine, 80 Ind. L. J. 773 n.9 (D) critics);

Christo LassiterEliminating Consent from the Lecon of Traffic Stop Interrogation, 27 Cap. U.

L. Rev. 79, 82 (1998Davies, supra note 7, at 28; Maclin, supra note 4, nr62glisting critics

of consent rule). As Tracey Maclin pointed out, about fifty years ago, a law review article
criticized the égal distinction between a request and an order when uttered by the police. See
Caleb Foote, The Fourth Amendment: Obstacle or Necessity in the Law of Arrest?, 51 J. Crim.
L. & Criminology 402, 403 (1960) (cited in Maclin, supra note 4, at n.6 (2008)3.Wés

echoed in 1988 by H. Richard Uviller (H. Richard Uviller, tempered zeal 81 (1988)) (a police

request for consent, Ahowever gently phrased,
a command. Refusal of r eymos of usdodriskumpkeasant, s si on 6
though unknown, consequences. 0)

[FN10]. See Nelson Tebbe & Rathd sai, Constitutional Borrowing, 108 Mich. L. Rev. (2009)
(theorizing about when it is useful to import doctrine from a different area of constitutional law).

[FN11]. Crash (Lions Gate Entertainment 2005).

[FN12. 1 d. In one of the opening |lines of the f
metal and glass. | think we miss that touch so much, that we crash into each other, just so we can
feel something. o

[FN13]. A court would find the search nonconsensual because the officer did not phrase the

order as a request, and beaatle passenger resisted the officer's wishes by fighting back. A

traffic stop may evolve into a consensual encounter once the police have completed their tasks.
Ohio v. Robinette, 519 U.S. 33,-3® (1996 hol di ng t hat it wieeul d fAbe
police officers to always inform detainees that they are free to go before a consent to search may
be deemed voluntaryo) . Afizomav.dahrsennlld STu. g8l e me Cou
(2009) held that the government need not prove consent even when the passenger is interviewed
on matters hang nothing to do with the underlying traffic stop as long as it does not

significantly prolong the length of detention. A qaltwn of the passenger is generally part of a
nonconsensual traffic stop that is justified whenever the officer has reasorsgheosuthat a

passenger is armed and dangertdisat 78688. Ordering passengers out and patting them down
reduces the Arisk of harm to both the police
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giving the officers fiunquldatt786gitmgMaryler@mmmand o f
Wilson, 519 U.S. 408, 414 (1997)

[FN14]. Although the husband lacks a right under the Fourth Amendment and rape law to
consent to the touching ofshwife, the husband's submission creates an important contrast with
his wife's resistance, both for the purposes of the film and for the purpose of understanding why
submission should not be construed as consent in rape law or search doctrine.

[FN15]. Diana Lumba, Deterring Racial Profiling: Can Section 24(2) of the Charter Realize its
Potential?, 2 Windsor Rev. Legal & Soc. Issues 79;382(2006). The film is principally about
the modern state of race relations in this country.

[FN16]. One may view the film to suggest that the officer initially believes the wife to be white

and he is troubled by what he perceives to be interracial coupling. It is possible that even though

she is light, not Wite, some of the same issues still persist for the racist officer. Racialized

policing can still occur even if the officer and suspect are both minorities. See Andrew E. Taslitz,
Wrongly Accused Redux: How Race Contributes to Convicting the IntioEkee Informants
Example, 37 S.\W. L. Rev. 1091, 1092 (2008 [ E] ven bl ack officers fac
pressure to treat black suspects more harshly than white ones, generating flawed confirming
evidence of black guilt. o).

[FN17]. Recent scholarship explores the hypesculine culture in many police departments in

this country. See Frank Rudp® p e r AWho's the Man?o: Mascul ir
and Police Training (Suffolk. Univ. L. Sch. Research Paper N@3)2009) (available at http://
ssrn.com/abstract=1257183); Angela P. Ha@Gnder, Violence, Race and Criminal Justice, 52

Stan. L. Rev. 777 (2000 ooper has writtethat the use of stop and frisks to humiliate stems

from the culture of masculinity that places i
demeanor known as command presence. A corollary of that attitude is that police officers feel the
need to punishdir espect . 0 Cooper, supra, at 24. Raci al
interconnected to this hypeamasculinity. The efforts of a male citizen to be treated with dignity,
particularly a man of color, mightelbfring out

manhoodo where the officer has to punish the

[FN18]. See, e.g., Arnold H. Loewgops, Cars, and Citizens: Fixing the Broken Balance, 76 St.
John's L. Rev. 535, 557 (2002)

[FN19]. Once the car is properly stopped, police may order the driver out of the vehicle, even for
traffic infractions.Pennsylvania v. Mimms, 434 U.S. 106, 111 n.6 (19TRAg Court has

expanded this to passerg as wellKnowles v. lowa, 525 U.S. 113, 1-1B (1998) Arizona v.

Johnson, 129 S.Ct. 781, 787 (200Bhis case also allowed police to detain and question
passengers fAinto matters unrel at edasthose t he j us
inquiries do not measur ablbhynsore 20 8.@t.cat 78Bhee dur at i
Court did not define how long a detention of passengers would constitute a measurable

extension. Police may search a car after an occupant in thetsheen arrested where police

have fireason[ ] to believeo t he AzanavcGam,t ai ns
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129 S.Ct. 1710, 1721 (2009)
[FN20]. SeeState v. Adams, 836 S0.2d 9,12 (La.2003) Part of the academy i
includes instruction that officers should seek assistance from a female officer to Jeanatea

detainee. 0) .

[FN21]. Eugene ShapirGtrip Searches Incident to Arrest: Cabining the Authority to Humiliate,
83 N.D. L. Rev. 67 (207).

[FN22]. Whren v. United States, 517 U.S. 806, 812 (1986)improper motive by a pck
of ficer does not invalidate Aobjectively just

[FN23]. No excessive force, that is, other than the rape itself.

[FN24]. SeeUnited States v. Drayton, 536 U.S. 194 (20@)e alsdé-lorida v. Bostick, 501 U.S.
429, 432 (1991]the fact that officers never removed their guns from zippered clear plastic
pouches that they held in their hands, was a factor in the Court's decision that the defendant was
not seized in the constitutional se).

[FN25]. SeeSchneckloth v. Bustamonte, 412 U.S. 218 (1973)

[FN26]. Sexual harassment law is based on this premise. Janeille Zorina MattheWs)|drhaf
Sexual Harassment and the Public/Private Divide, 4 Hastings RaoeeityL. J. 181, 186
(2006)

[FN27]. United States v. Mendenhall, 446 U.S. 544, 558 (1980)

[FN28]. Id at 562(Powell, J., concurring in part).

[FN29]. Id. at 574(White, J., dissenting).

[FN30]. Id. at 549majority opinion), 566 (White, J., dissenting).

[FN31]. Id. at 558.

[FN32]. Id. at 559.

[FN33]. Terry v. Ohio, 392 U.S. 1, 17 n.13 (1968¢e also Cooper, supra note 17, at 48 n.253.

[FN34]. Marc Miller, TheBlack Box, 94 lowa L. Rev. 125 n.33 (2008)

[FN35]. Ric Simmons, NoYoluntary But Still Reasonable, 80 Ind. L. J. 773, 824 n.1 (2065)

a footnot e, Si mmons notes t hpdicedetechee estirmatted mat e s
that 98% of warrantless searches were based on the consent exception to the warrant
requirement. 0 See Richard Van Dui zend, L. Pau
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Warrant Process: Preconceptions, Perceptions, and Bsatfq1984); Paul Sutton, The Fourth
Amendment in Action: An Empirical View of the Search Warrant Process, 22 Crim. L. Bull.

405, 415 (1986); see also Marcy Strat&sconstructing Consent, 92 J. Crim. L. & Criminology

211,272 n.7 (2001) i T h eno matiomakclearinghouse for statistics on the number of times

police ask for consent to search. And obviously, the published cases that raise the issue of

consent are only the tip of the iceberg. For every consent search that ends up in the books, there
are likely hundreds that are never disputed, either because nothing was found or because the
defendant plea bargained and thus no evidentiary issues were litigated, or even, in rare
circumstances, because the person refused con

[FN36]. See infra, Section IlI.

[FN37]. This article is reacting to both the increase in the use of the consent doctrine to defeat
contemporary Fourth Amendment challenges and a change in the debhitionsent. As

Thomas Y. Davies noted, before Schneckloth th
exactly as consent is viewed in other areas ofthedaww an acti ve form of ag]
See Davies, lllinois/Rodriguez, supra note 7,6t 2

[FN38]. 412 U.S. 218 (1973)

[FN39]. 536 U.S. 194 (2002)

[FN40]. Susan EstriciRape, 95 Yale L. J. 10870923 (1986)

[FN41]. Stephen J. Schulhofer, Unwanted Se»9981998).

[FN42]. People v. Liberta, 474 N.E.2d 567, 576 (N.Y. 1984t he pur pose behind
proscriptions was to protect thbastity of women and thus their property value to their fathers

or husbandso) .

[FN43]. AAiclasscription of the 6utmostodé or Oear |
People v. Dohring, 59 N.Y. 374, 3&3 (1874) &6 The resi stance must be
overpowered by actual force, or of inability from loss of strength lotogessist, or from the

number of persons attacking, resistance must be dangerous or absolutely useless, or there must
be duress or f ear o fSexdaadaGuil, 840va. L.ARevnle 14 M.49 (10e8Bu g h | i
[FN44]. Anne M. CoughlinSex and Guilt, 84 Va. L. Rev. 1, 12, 14 (1998)

[FN45]. See, e.g., Michelle J. Andersdreviving Resistance in Rape Law, 1998 U. Ill. L. Rev.
953, 1002 n.293 (1998&isting scholarly works).

[FN46]. Catharine MacKinnon, Toward a Feminist Theory of the State 180 (1991). See also
Estrich Real Rape 1023 (1987); Schulhofer, supra note 41, at-0Q0

[FN47]. 0017 MA Jury Instructons CriminalNo.74 ( A Consi der all of the
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consider whether, based upon that evidence, [the victim] was willing or was compelled to
submit. o). I n Florida, consent fAmeans intell:]
include coercedubmission. Consent does not mean the failure by the alleged victim to offer
physical resi stance -GLBES2%H(20070).f f ender . 06 JI CRI M

[FN48]. Florida Standard Jury Instructions in Criminal Cases, Part Two, Chap. 11: Sex Offenses,
JICRIM FL-CLE S225 (2007).

[FN49]. Coercion has been defined in recently enacted Florida legislation as the exploitation of
authority or the use of bribes, threats of force, or intimidation to gain coopeoattmmpliance.
SeeWest's F.S.A. § 39147)(b)(2).

[FN50]. See Meredith Duncaex Crimes and Sexual Miscues: The Need for ar€td_ine

Between Forcible Rape and N@onsensual Sex, 42 Wake Forest L. Rev. 1087, 110494.91

(2007)( Al n some jurisdictions, the element of f o
a detailed discussion of some reforms to rape lawidse¢ 10951108;Stephen J. Schulhofer,

Unwanted SeX9-46 (1998); Donald Dripps, AftdRape law: Will the Turn to Consent

Normalize the Prosecution of Sexual Assault?, 41 Akron L. Rev. 957 (2008) The subst ant
l aw i's now phasing oildtatos8nieNVhfemr aceo nrseequti ri smecr te a
courts will bend ovédraad%darckwards to find force

[FN51]. 406 A.2d 624 (Md. Ct. Spec. App. 1979)
[FN52].1d. at4787 9 (A[ Al nd then | was really scared

[FN53]. Rusk v. State, 406 A.2d 624 (Md. Ct. 8pApp. 1979)reversing a conviction for
rape), rev'dstate v. Rusk, 424 A.2d 720 (Md. 19§dginstating the conviction).

[FN54]. See Mchelle J. AndersorReviving Resistance In Rape Law, 1998 U. Ill. L. Rev. 953,

95960( " Ref or mers argued that the requirement th
be abolished because it forced a woman to act in a way that increaggdrigego prove that she

was raped .... The Rusk majority and dissent opinions reveal the responses of courts to the
reformers' strategy. o). Note that the early f
namely Susan Griffin, Rape: The AMimericanCrime (1971) (published eight years before Rusk

was decided) and Susan Brownmiller, Against Our Will: Men, Women and Rape (1975)

(published three years before Rusk was decided). Although the Maryland high court affirmed the
rape conviction and held thasistance is not an element based on modern understanding of the
crime, some scholars have criticized the cour
than holding that no force is needed once he intimidated the victim by taking her keyss&ee Su
Estrich, Real Rape 65 (1987).

[FN55]. Phillip N.S. Rumney, In Defense Gfender Neutrgy Within Rape, 6 Seattle J. for Soc.
Just. 481, 483 (200.7%ee also Gerald Leonaihward a Legal History of American Criminal
Theory: Culture and Doctrine from Blackstone to the Model Penal Code, 6 Buff. Crim. L. Rev.
691, 783 n.326 (2003%tephen J. Schulhofer, Unwanted Sex 15, 881199
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[FN56]. Catharine MacKinnon, Toward a Feminist Theory of the State/r8471991).

[FN57]. Vi ct or i aNdNromalse ,Sucheedises and Failures of
Law, 75 ChizKent L. Rev. 951, 9534 (2000) See also Jeanne L. Schroeddrduction from

the Seraglio: Feminist Methodologies and the Logic of Imagination, 70 Tex. L. Rev. 109, 114

(1991)

[FN58]. 412 U.S. 218 (1973)The Court claimed it was relying on older cases, citirBuimper

v. North Carolina, 391 U.S. 543, 548 (1968ge alsdohnson v. United States, 333 U.S. 10

(1948) Amos v. United States, 255 U.S. 313 (19FH09r a discussion of the evolution of the

consent dctrine, see Tracey Maclin, Ti&od and Bad News about Consent Searches in the

Supreme Court, 39 McGeorge L. Rev. 27-436(2008) Macl i n points out tha
cases have not triggered the Justices-feawd concern that their holdings Fourth

Amendment cases be consistent with the Framer

[FN59]. Schneckloth, 412 U.S. at 24.

[FN60]. See, e.gCal. Jury. InstrCrim. 10.65(stating that a reasonable and goaithf belief of
voluntary consent is a defense).

[FN61]. Schneckloth, 412 U.S. at 233
[FN62]. 391 U.S. 543 (1968)
[FN63]. Id. at 54849.

[FN64]. See, e.g., United States v. Mendenhall, 466 U.S. 54458%7980).The Court

determined that a woman consented to accompany some officers to a room feseasttipof

her person based in part because she was fdnot
simply asked if she woul Howstlatirtm pajority's dpihien, of f i ¢
had she been told she had to go to the office, she would have been acquiescing to authority, and
therefore would have been coerced.

[FN65]. 42 U.S.C. § 1983 (2000%ee Marc L. Miller & Ronald F. Wrigh§ecret Police And

The Mysterious Case Of The Missing Tort Claims, 52 Buff. L. Rev. 757, 761 (R0f4) he r ar i t
of successful tort suits gaverse courts a reason to shift towards a different remedy for police

mi sconduct, the exclusionary rule. o0).

[FN66]. Schneckloth, 412 U.S. at 220

[FN67]. Id.

[FN68]. Robin West, Desperately Seeking a Moralist, 29 Harv. J. L. & Gen. 1, 23 n.60 (2006).
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[FN69]. Schneckloth, 412 U.S. at249qn [ W] hi Il e t he subject's knowl e
factor to be taken into accoutite prosecution is not required to demonstrate such knowledge as
a prerequisite to establishing a voluntary <co

[FN70]. Id. at 249.

[FN71]. See Davies, supra note 7, at 31 (fiSchnec
vocabularyof synonyms for consent to avoid any suggestion that consent required a warning of
the right to withhold consent. 0).

[FN72]. Wayne R. LaFave, Search and Seizure: A Treatise on the Fourth Amendment (4th ed.
2004) (LaFave agrees that this is still a waiver).

[FN73]. For a discussion of why a Mirantligpe waiver will not cure the power imbalance, see
infra, Section [HC.

[FN74]. See, e.gCommonwealth v. Berkowitz, 641 A.2d 1161 (Pa. 19944)ding verbal

resistance inadequate to establish force element of Bjae);v. State, 237 N.W. 96, 97 (Wis.

1931)( A[ T] o c @ nwenah musttresist to atmost, and voluntary submission to the act

of intercourse, though yielded after assault and attempt to accomplish the act by force, renders
the act wanting an essential el ement of <cri me

[FN75]. 536 U.S. 194 (2002)

[FN76. The majority framed the question of cons
know At hat he or she MatR06Seeaiscussian infracoh abjeotive t h e
innocent person test.

[FN77]. Drayton, 536 U.S. at 197

[FN78 Coul d one say that Drayton and his frien
To say he desired favorable treatment assumes that he thinks the police will respond negatively if

he withholds consent. After all, Draytonduu that the most favorable treatment would come

only if the officers did not search him. To suggest that Drayton would get more favorable

treatment implies that the police were going to search him anyway, that it was not really a

request, but an order. R#e do get worse treatment if they disobey police orders than if they

comply. Similarly, the passenger in Crash expected more favorable treatment if she did not resist

the pat down, which is why she stopped struggling. In neither case is the desiregfor mor

favorable treatment a sign of agreement, but rather it is a sign of capitulation.

[FN79].Id.at21611 ( Souter, J., dissenting) (AWhen the
in Tallahassee, the passengers were required to disembark while the vehicle was cleaned and
refueled. App. 104. When the passengers returned, they gave their ticketsltivér, who kept

them and then left himself, after giving three police officers permission to board the bus in his
absence. [citation omitted] Although they were not in uniform, the officers displayed badges and
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